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CURRENT TOPICS 


Discharge of Civil Aid Certificates 

In order to avoid unnecessary cost and to obviate un- 
necessary work, Area Committees under the Legal Aid and 
Advice Act, 1949, are asked by the Council of The Law 
Society in the current issue of the Law Society’s Gazette to 
refrain from exercising the power to discharge certificates 
given to them by reg. 11 (2) (c) of the Legal Aid (General) 
Regulations, 1950, when it is apparent to them that no 
useful purpose would be served by so doing. Area Com- 
mittees should therefore, it is stated, only discharge a civil 
aid certificate under reg. 11 (2) (c) in the following three 
classes of case: (a) matrimonial causes ; (b) cases in which 
the certificate has first been amended to exclude enforcement 
proceedings of any judgment or order for costs obtained 
in the proceedings to which the certificate relates; and 
(c) Chancery matters where in the opinion of the Area Com- 
mittee there is a likelihood that, if the civil aid certificate is 
not discharged, the certificate may be revived at a later date 
on a further application in the proceedings to which the 
certificate relates. In all other cases, where the Area Com- 
mittee are satisfied, after considering any report of the assisted 
person’s solicitor, that the proceedings to which the certificate 
relates have been disposed of, a letter should be sent to the 
assisted person informing him that the proceedings to which 
his certificate relates have been completed. 


Solicitors’ Costs and Local Authorities 

Ir may be thought that the aim of the Solicitors’ 
Kemuneration Order, 1953, was to satisfy all concerned that 
costs are fair and reasonable. A short article in the issue of 
the Local Government Chronicle for 17th April, 1954, criticises 
the order on the ground that solicitors and local authorities 
may, with the greatest goodwill in the world, still fail to 
agree on Sched. Il costs. Costs previously computed on 
an itemised basis must now be “ fair and reasonable,” having 
regard to a number of matters such as complexity or novelty, 
skill involved, number of documents involved, time expended 
and the importance of the matter. Decisions are reached 
in chambers and will not be published unless appealed from. 
The alternative right of referring a case to The Law Society 
for decision is criticised on the ground that it is debatable 
“whether, allowing for the delicacy of the matter, a private 
professional body should decide matters affecting public 
money.”’ The writer states that ‘‘ where the Lands Clauses 
Acts apply, and they are specifically incorporated with 
modifications in most, if not all, public Acts authorising 
the purchase of land, s. 82 of the Lands Clauses Consolidation 
Act, 1845, provides that costs shall be on an itemised basis, 
and this was reaffirmed by rule 11 of the Solicitors’ Remunera- 
tion Order, 1883, as subsequently slightly amended by the 
1953 Order.’’ So far as payment by local authorities is 
concerned, he continues, it is not easy to see why the Sched. II 
method ever originated. In the larger transactions, it was 
most unprofitable for the solicitor in private practice. In 
the present age of lesser transactions, he argues, Sched. II 
costs might react unfavourably on the public purse. ‘‘ Not 
only do the local authority pay the vendor’s solicitor’s costs, 
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but they may pay in small transactions two and three times 
the scale that an ordinary client would pay.’’ He concludes 
with the plea that there should be some public statement 
on the position. It will be interesting to have some further 
and better particulars as to what kind of public statement is 
envisaged, and how it is suggested that such a statement 
can alter the law. 


Costs of Preparing Lease to Vendor 

SoLiciTors are advised by the Council of The Law Society 
in the May issue of the Law Society's Gazette to see that the 
real intention of the parties is carried out with regard to the 
incidence of costs of a lease where a purchaser of property, 
in pursuance of a provision in the contract, leases the whole 
or part of it to the vendor on completion. The Council 
point out that, in the absence of any specific agreement to the 
contrary, (a) the purchaser-lessor’s solicitors should prepare 
the lease, and ()) the costs of the lease will fall to be borne 
just as if there had been no contemporaneous purchase, 
i.e., this will depend on local custom as to the costs of 
leases generally, and the costs will thus normally be payable 
by the vendor-lessee. Solicitors are strongly advised in 
order to avoid disputes to see that express provisions on 
both points are included in the contract. 


Belated Law Reports 


AMONG the usual admirable articles in the April issue of the 
Law Quarterly Review is to be found one by Mr. R. E. MEGARRY 
under the inviting title, “‘ Reporting the Unreported,” the 
main theme of which is the confusion and conflict of practice 
as to what reports may and what may not be used in court. 
Conflicting examples with regard to such publications as the 
Estates Gazette and Current Law are cited from the reports. 
Since April, 1951, the writer points out, a transcript of every 
judgment delivered in the Court of Appeal has been filed in 
the Bar Library and, as transcripts have been used in the past, 
it is unlikely that objection will be taken in the future. 
A perusal of these transcripts, he adds, ‘ strongly suggests 
that not all that is reportable is reported,’ and the real 
solution is to report all reportable cases. There are, however, 
differences of opinion as to what is reportable, and he commends 
the growing practice of the reports to exhume and report cases 
which have been unissued. The court ought also, he says, 
notwithstanding Birtwistle v. Tweedale 1954) 1 W.L.R. 190; 
ante, p. 61, to be willing to look at whatever report or account 
of the case is available. He concludes with a plea for research 
into the working of the English system of law reporting, and 
for the indexing of “ the storehouse of authoritative learning 
now accumulating in the Bar Library.” 


Barristers’ Lecture Fees 

ACCORDING to a statement by Sir HARTLEY SHAWCROss, 
Q.C., Chairman of the Bar Council, at the annual meeting of 
the Bar on 26th April, a meeting earlier in the day adopted 
a resolution that, if negotiations with the employing authorities 
for an increase in existing lecture fees for barristers achieved 
no satisfactory conclusion, collective action should be taken 
by members of the Bar for the withdrawal of the services of 
lecturers. The Council had earlier stated that they were of 
opinion (1) that barristers should be paid at least 14 guineas 
an hour for lectures on legal subjects, and (2) that they should 
not accept less. The second part of that statement was 
referred back to the Council on a resolution proposed by 
Mr. DonaLp KEATING, on the understanding that the Bar 
Council would consult with The Law Society with a view to 
negotiating an increase in lecture fees with the appropriate 
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authorities. Sir HARTLEY SHAWcROss said that in his view 
the present scale of fees as appearing from the discussion was 
disgracefully low. 
Building, Societies 

THE announcement this week of the Government’s plan 
to enable building societies to make bigger advances to 
prospective houseowners lends interest to Part 5 of thie 
report for 1953 of the Chief Registrar of Friendly 
Societies, which was published on 3rd May (H.M. Stationery 
Office, 2s.). It records that, during the year under 
review, building societies advanced on mortgage a record 
amount of £298m., which exceeded by £22m. the previous 
highest figure—that for 1949. At the end of the year, their 
total assets amounted to £1,642m., of which £1,396m. repre- 
sented the amount outstanding on mortgages. The corre- 
sponding figures for 1939 were {774m. and £700m. At the 
end of 1953, a total of £1,339m. was due to 2,616,000 share 
investors and a total of £202m. to 594,000 depositors. 
Borrowers numbered 1,753,000. Of the advances made during 
the year, 91-8 per cent. were for amounts that did not exceed 
£2,000, but, said the report, it is not possible to determine 
from the information societies are required to furnish in their 
annual statements what proportion of the advances made 
are in connection with the purchase or erection of private 
dwelling-houses for owner-occupation. References are, 
however, sometimes made to this matter in the reports of 
directors, and it has been stated that over 96 per cent. of 
the advances made by one of the largest societies during 1953 
were for that purpose. 


Prosecutions and Investigations 


Tue high standard of commercial morality in conducting 
building societies’ business is reflected in the fact that only 
one trial of offences under the Building Societies Act, 1939, 
was heard during 1953. According to the Registrar of Friendly 
Societies’ recent report, convictions were recorded against 
a building society and its chairman for failing, without 
reasonable excuse, to keep records showing with respect to 
every advance made by the society on the security of freehold 
and leasehold estate the particulars referred to in s. 12 (3) (a) 
of the Act. Section 11 of the Prevention of Fraud 
(Investments) Act, 1939, enables the Registrar with the 
Treasury’s approval to make an order prohibiting invitations 
by or on behalf of a society to invest, lend or deposit money 
until the order is revoked. Powers of investigation are given 
him for this purpose. Two investigations were in progress 
at the beginning of 1953, and six more were started during 
the year. Two of the cases arose out of applications for 
revocation of existing orders, and one was undertaken, by 
arrangement with the society, for the purpose of confirming 
that assurances given as a result of a previous investigation 
had been duly carried out. Five investigations were completed 
during the year. No existing orders were revoked and no 
fresh orders were made, but one society in the course of the 
investigation gave an undertaking that no invitation to invest 
would be made and, in the other cases where no formal order 
was made, action was taken to remedy unsatisfactory features 
of the societies’ business and arrangements have been made 
to keep the conduct of these societies under regular review. 
The grounds for the inquiries vary, but in general the cases 
fall into two main categories : (a) an adverse financial position 
caused in some cases by imprudent or reckless management, and 
(b) use of the society’s funds for the purpose of making advances 
on properties of doubtful security owned by concerns in which 
the directors of the society have an interest. The report names 
eight societies in respect of which orders are still in operation. 
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THE FINANCE BILL, 1954, AND INCOME TAX 


Post-WaAR CREDITS 


Ir will be recalled that where a person has died without 
having received repayment of his post-war credits the date 
of repayment depends upon the age of the person whe 
under the will or intestacy is entitled to them, and this is 
so even though the deceased person might have received 
repayment if he had made application. It will further be 
recalled that by the proviso to the Finance Act, 1941, s. 7 (4), 
an assignment of post-war credits might validly be made by 
a personal representative. As a result the practice is to assign 
the deceased’s post-war credits in the course of adminis- 
tration to someone of advanced years who could then claim 
repayment. 

It is now proposed by cl. 14 (1) of the Bill that the holder 
of post-war credits which have devolved on a death or on 
bankruptcy may obtain repayment of those credits at the 
time when the deceased or bankrupt holder would have 
been entitled to claim such repayment. Repayment under 
this provision will not be made before 9th August, 1954, 
but it is provided that steps to lead to such repayment may 
validly be taken after the 4th July, 1954, and before the 
commencement of the Act. 

It is proposed by cl. 14 (2) that personal representatives 
may, in the future, assign only to “ legatees’’ (which is 
defined as including anyone taking any interest in property, 
beneficially or not, under a will, codicil or intestacy!) or to 
creditors where the estate is, or but for the existence of the 
post-war credit would be, insolvent. That provision applies, 
of course, only after the commencement of the Act, but any 
assignment to any other person made after the 6th April, 
1954, will not be valid for the purposes of obtaining repayment 
under the present proposals. 


INVESTMENT ALLOWANCES 


It will be remembered that “ initial allowances ’’ additional 
to the normal wear and tear allowances were introduced 
with the object of encouraging capital equipment of industry. 
No doubt they have been effective to this end, but when their 
working is examined it is seen that in fact they do not operate 
to relieve the taxpayer of any tax. In so far as he gets an 
initial allowance he gets correspondingly less wear and tear 
allowance, although he gets his initial allowance at once 
and does not have to wait for many years. As a result 
the real effect of initial allowances is that a loan is made by 
the Crown to the taxpayer to assist him in providing the 
equipment. 

In order further to encourage capital equipment it is 
proposed, in general and subject to some exceptions, to 
replace initial allowances with a new investment allowance. 
The principal distinguishing feature of this is that it will 
not fall to be written off the value of the asset for the purpose 
of computing wear and tear allowances, so that it will be an 
additional remission of tax and not merely an advance of 
wear and tear allowances. 

Briefly, the rates of investment allowance to be allowed 
are: for industrial buildings, etc., 10 per cent. ; for new and 
unused, but not for second-hand, plant and machinery 
other than ‘‘ road vehicles unless they are of a type not 
commonly used as private vehicles and unsuitable to be so 
used or are provided wholly or mainly for hire to or for 
the carriage of members of the public in the ordinary course 
of a trade’’--20 per cent.; for expenditure in connection 


with scientific research, etc., as mentioned in the Income 
Tax Act, 1952, s. 336—20 per cent.; for expenditure on 
mines, oil wells, etc., as provided for in Pt. X, Chap. 3, of 
that Act—20 per cent. In the case of the purchase of ships 
or expenditure on mines, etc., it may happen that the initial 
allowance may be 40 per cent., and it is provided in respect 
of those categories of expenditure that the taxpayer has an 
option to take either an investment or an initial allowance. 
There are numerous supplementary provisions to be found in 
Sched. II to the Bill. 


RECONSTRUCTIONS WITHOUT CHANGE OF OWNERSHIP 

One of the curious and time-hallowed anomalies of our 
income tax law is the basis of assessment under Sched. D 
where a trade is commenced or discontinued. It is hardly 
necessary to recount that basis here, but it frequently results 
when a business is discontinued and a new _ business 
set up consequent upon the reconstruction of a company 
or changes in the composition of a partnership that either 
more or less tax is payable than would be the case if that 
particular anomaly did not exist. Since the initiative of 
commencing or discontinuing lies with the taxpayer and not 
with the Crown it not unnaturally follows that such changes 
will take place when they are most favourable to the tax 
payer and, indeed, they will take place because they are 
favourable to the taxpayer. 

These anomalies have long been troublesome and_ the 
Finance Act, 1953, s. 19, was concerned with their application 
to partnerships. One might have thought that where an 
anomaly is troublesome it would be wise to propose to the 
legislators that they should remove it, but in accordance 
with what seems to be the habit in these matters it is proposed 
instead that they should enact further anomalies in order 
to disguise the effects of the original ones. It is by this 
method that taxation law has reached its present state of 
near-chaos. 

It is therefore proposed by cl. 16 that where a trade carried 
on by a company either alone or in partnership is in fact 
discontinued and, by reason of a reconstruction of some sort 
or another, a new trade is set up, matters shall proceed as 
if neither of these things had happened if, on or at any time 
within two years after the change, the trade or an interest 
amounting to not less than a three-fourths share in it-belongs 
to the same persons as the trade or such an interest belonged 
to at some time within a year before the change. 

In determining whom a trade does belong to regard is to 
be had to beneficial ownership only and there are provisions 
to the effect that the assets, etc., of a company are to be deemed 
to be in the beneficial ownership of its shareholders other than 
preference shareholders Furthermore, in considering whether 
the same persons own the trade before and after the change, 
persons who are relatives of each other and persons who are 
fellow beneficiaries under the same trust are to be treated as 
a single person. 

To give effect to all this there are five pages of provisions 
distributed between cl. 19 of and Sched. III to the Bill. 


CARRYING Back LossEs 
By cl. 17, it is proposed that where there is a permanent 
discontinuance of a trade and where the person carrying it 
on has sustained a loss in the last year of the business, that 
loss may be carried back and set off against profits made in 
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the previous three years so that it is set off first against the 
profits of the latest year, next against the profits of the middle, 
and then against the profits of the earliest of the three years. 

Normally the set-off is allowed only against income which 
has been taxed under Sched. D in those earlier years, but 
it is provided that where income has been received which 
would have been chargeable as trading receipts were it not 
for the fact that it had borne tax under some other provision 
and where the income for the three relevant years is insufficient 
to absorb the loss, there can be an effective set-off against 
that other income. 

In general there is a discontinuance of a trade for the 
purposes of this clause where there is a discontinuance for 
the purposes of the Finance Act, 1953, s. 19, but there are 
certain special provisions in sub-cl. (8) which exclude relief 
in the case of one who continues to be engaged in carrying 
on the trade immediately after the discontinuance and which 
provide for the case of two successive discontinuances. 


SETTING OFF CAPITAL ALLOWANCES 


Clause 19 provides in effect that where there is a claim 
under the Income Tax Act, 1952, s. 341, to set off losses 
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sustained in a trade against the taxpayer's other income, 
there can be included, as it were in the loss, any capital 
allowances which are claimable in the relevant year. There 
are additional provisions where the loss is, by the Finance 
Act, 1953, s. 15 (3), carried forward for a year and where a 
trade is discontinued. 


MISCELLANEOUS 


Clause 20 deals with the treatment of demolition costs 
for the purposes of capital allowances ; cl. 21 reverses, after 
a lapse of sixty-five years, the decision in Edinburgh Southern 
Cemetery Co. v. Kinmont (1889), 2 Tax Cas. 516, which 
decided that a cemetery company could not, in computing 
its taxable profits, make any deduction on account of the fact 
that its land was, in effect, a wasting asset. Clause 22 
amends the provisions of Sched. XIV to the Income Tax 
Act, 1952, which contains provisions relative to balancing 
charges and allowances. Clause 23 is concerned with certain 
consular officers and employees, and cl. 24 proposes some 
administrative alterations in regard to Sched. A assessments. 


G. B. G. 


MARRIAGE OF AN INFANT 


Not long ago a girl of sixteen was brought before a London 
juvenile court as being in need of care and protection, and 
the question before the court as to whether her husband or 
her mother was her proper guardian was decided in favour of 
the husband. In this article it is proposed to consider 
certain aspects and consequences of the contract of marriage 
by an infant and how his or her interests are protected. 

That a minor can contract a valid marriage has never been 
doubted by the English law courts provided he or she has 
attained the age of contractual capacity, fixed at sixteen 
by the Marriage Act, 1929, and now by s. 2 of the Marriage 
Act, 1949. This provision has extra-territorial effect and 
applies to a British subject wherever he marries (Pugh v. 
Pugh [1951] P. 482). 

As in the case of his or her other voidable contracts, it has 
long been familiar law that an infant may sue for breach of 
promise of marriage, although he or she is not liable to be 
sued (Bac. Abr., Infancy and Age, 1. 4. (4. 370), per Lord 
Ellenborough in Warwick v. Bruce (1813), 2 M. & S. 205; 
14 R.R. 634). The effect of s. 2 of the Infants Relief Act, 
1874, upon an infant’s promise of marriage recognised or 
renewed after majority is open to some doubt. By that 
section, “‘ No action shall be brought whereby to charge any 
person upon any promise made after full age to pay any debt 
contracted during infancy or upon any ratification made after 
full age of any promise or contract made during infancy, 
whether there shall or shall not be any new consideration 
for such promise or ratification after full age.’’ The doubt 
appears to be resolved by decided cases (Coxhead v. Mullis 
(1878), 3 C.P.D. 439 ; Northcote v. Doughty (1879), 4 C.P.D. 
385 ; Ditcham v. Worrall (1880), 5 C.P.D. 410; Whitehead v. 
Hall (1887), 31 Sor. J. 445; Holmes v. Brierley (1888), 
4 T.L.R. 647, it being a question for the jury (or at the present 
time more often a judge) whether there was a fresh promise 
or merely a ratification of the old promise ; in the former case 
the promisor is bound, in the latter he is not. 

A settlement or covenant to settle made or entered into by 
an infant on marriage is at common law not void but voidable, 
and is binding if it is confirmed by him after attaining full 
age or is not repudiated by him within a reasonable time 
after attaining full age. In the case of reversionary property, 
time runs from the date when the infant attains twenty-one, 


and not when the property falls into possession. The consent 
of the parent or guardian gives no validity to the settlement. 
In marriage settlements made before Ist January, 1908, 
the covenant or assignment by an adult husband bound the 
personal property of an infant wife comprised therein to 
the same extent as before 1st January, 1883, in spite of the 
wife’s repudiation of it on attaining full age, and a husband 
could not concur with the wife in defeating the settlement. 
But a settlement or agreement for a settlement on marriage 
made on or after 1st January, 1908, by a husband respecting 
the property of an infant wife is not valid unless it is confirmed 
by her after attaining full age. If, however, she dies during 
infancy, it binds or passes any interest in the property to 
which he may have been entitled on her death and which 
he could, but for this provision, have bound or disposed of. 
If an infant repudiates a marriage settlement after attaining 
full age, the interest taken by the infant in property brought 
into the settlement by the other party may be impounded 
to make up to the beneficiaries under the settlement the loss 
which they sustain through the repudiation. An infant 
cannot be compelled to execute a settlement on marriage 
(Halsbury, 2nd ed., vol. XVII, paras. 1370-1373). 


Before an infant can marry, consent to the marriage must 
be given by his or her guardian. This is provided by s. 3 
of the Marriage Act, 1949, and Sched. II sets out the proper 
persons whose consents must be obtained. This consent 
must be honestly given, and any corrupt agreement or 
arrangement in respect of it will be void. No consent is 
required in the case of an infant widow or widower, nor is 
it required where the proper persons cannot be found. Where 
the proper person refuses consent, the parties may apply 
to the court, which has the power to override the refusal. 
The court may be the High Court, county court or court of 
summary jurisdiction. The procedure for obtaining the 
consent of the court is contained in the Guardianship of 
Infants (Summary Jurisdiction) Rules (S.R. & O., 1925, 
No. 960 (L. 24)), as amended by S.R. & O., 1944, No. 1200, 
which were continued in force by virtue of s. 79 (2) of the 
Marriage Act, 1949. 


A ward of court cannot marry without the consent of the 
High Court (Guardianship of Infants Act, 1925, s. 9 (6)), and 
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nothing in the Marriage Act, 1949, dispenses with the necessity 
for obtaining this consent (see s. 3 (6)). Marriage or conni- 
vance at marriage with a ward of court without such consent 
is a contempt of court and will be severely punished. The 
ward himself may be committed to prison for marrying 
without such consent. The fact of the marriage being actually 
invalid makes no difference in the contempt; and if it is 
invalid, the court will, in its discretion, either direct steps 
to be taken to have it declared void or will order a marriage 
to be solemnized. Where the consent of the court is not 
given to a contemplated marriage of a ward of court, an 
injunction will be granted to restrain it, both against the other 
intended party and the parent of such party, and against a 
guardian who is permitting the marriage, and the other party 
will be restrained from communicating with the ward, either 
personally or by letter. 

Where a ward of court is about to be married, the court 
will insist upon a proper settlement being made of his or her 
fortune so far as the other party can make such a settlement, 
but cannot compel the ward to execute a settlement. In the 
case of a female ward, the court will so far as possible exclude 
the intended husband from an interest in her property, or 
will limit his interest in it. The court has no jurisdiction over 
a ward after he or she has attained full age, and cannot 
interfere with the marriage of a former ward or compel a 
settlement of his or her property unless the marriage involves 
acontempt of court (Halsbury, 2nd ed., vol. XVII, para. 1473). 


In English law the obtaining of third party consent to the 
marriage of an infant is not an absolute prerequisite to the 
marriages in which it is required. The requirements are not 
mandatory but directory only. The effect of marrying 
without having obtained the necessary consents is no longer 
to make the marriage voidable (R. v. Birmingham (Inhabitants) 
(1828), 8 B. & C. 29). In foreign law, if the parental consent 
to the marriage of an infant which has not been obtained by 
the parties is a formal matter only, the marriage will be 
regarded as valid by the English courts. Where, however, 
the domiciliary law imposes what an English court construes 
to be an absolute prohibition on marrying without third party 
consent, a question of capacity is involved, and the court 
will hold the marriage invalid; the requirement of third 
party consent may in one context be a formality and in 
another context a matter of capacity. 

Once a valid marriage is established, whether with or 
without consent, its effect upon the infant must be considered. 
The case in the London juvenile court referred to above 
raised the question of guardianship. Under s. 61 (1) (a) of 
the Children and Young Persons Act, 1933, “‘ a child or young 
person in need of care or protection ’’ means “‘ a child or young 
person who, having no parent or guardian or a parent or 
guardian unfit to exercise care and guardianship or not 
exercising proper care and guardianship,” falls into bad 
associations, etc. The definition of “‘ guardian ’’ is contained 
ins. 107: “in relation to a child or young person, includes 
any person who, in the opinion of the court having cognisance 
of any case in relation to the child or young person or in 
which the child or young person is concerned, has for the 
time being the charge of or control over the child or young 
person.’’ The court had therefore to establish that there was 
a right and duty on the part of the husband to exercise 
guardianship, as was alleged by the police. Although no 
authorities are cited in the brief Press report, the court no 
doubt came to the conclusion that the husband was the 
proper guardian of his infant wife on a construction of the 
definition in s. 107 and on the authority of Mendes v. Mendes 
(1747), 3 Atk. 619; 1 Ves. Sen. 89. In that case it was held 
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that the marriage of an infant daughter puts an end to her 
parents’ guardianship. The Lord Chancellor said in the 
course of his judgment (he was construing a will): “‘ In this 
clause of maintenance, I take in the marriage of the 
daughters, though not of the sons, as was adjudged in the 
case of Lord Shaftesbury.’ It should be noted that this case 
was dealing with the property and not the person of the 
infant wife. This decision is distinguishable from guardian- 
ship of a person appointed by the Court of Chancery, which 
is not determined by marriage of a female infant (Roach v. 
Garvan (1748), 1 Ves. Sen. 157). 

The consequences of the determination of the parents’ 
guardianship of a female infant on marriage, and not that of 
a male infant, do not appear to have been fully contemplated 
by the draftsmen of the 1933 Act. Where the infant is 
committed to an approved school, the parents may be obliged 
to contribute towards the cost under s. 86 (1) of the Act, but 
no similar provision is made for contribution by a husband. 

In the case of a married male infant within s. 61 (1) (a) of 
the Act, guardianship goes on until twenty-one (on the 
authority of Mendes v. Mendes, supra), but this does not 
necessarily apply to custody. Section 64 of the Act gives 
power to the court to make orders in respect of a young 
person up to seventeen years who is beyond the control of 
parents or guardian. The inference from this is that control 
applies in the case of a boy up to seventeen years of age, but 
ends on the marriage of a girl of sixteen. If the parents have, 
however, consented to the boy’s marriage, they have probably 
relinquished custody, and it is questionable whether they 
have any right or duty of guardianship. 

Apart from guardianship, after marriage infants may 
retain some rights to maintenance under trust 
depending on the terms of the instrument of donation 
whether it is directed that it should cease at the age of twenty- 
one or at an earlier period. If directed to be given during 
minority, it does not cease on the marriage of a daughter. In 
Carr v. Living (1860), 28 Beav. 644, Lord Romilly said: 
“The principle on which_I have always acted and which is 
consistent with all the authorities is this, that although the 
parent in these cases is a trustee for the children, it is only 
in so far as is required for their maintenance and support. 
Thus if the daughters had married and were supported by 
their husbands, they could not come and complain that no 
allowance was being made for them.’’ Again, at p. 647 he 
said: ‘‘ Where the children are otherwise provided for, and 
do not require support or maintenance, they are not entitled 
to complain that they do not receive a portion of tite fund 
which is not required for their maintenance, education and 
support.”’ This rule has often been acted on. See Bawden 
v. Laing (1844), 14 Sim. 113; Camden v. Benson (1846), 
8 Beav. 350; Scott v. Key (1865), 35 Beav. 291; Massey v. 
Massey {1893} W.N. 76. The terms of the gift may, however, 
be wide enough to show that the right to maintenance was 
not intended to cease on marriage (Conolly v. Farrell (1845), 
8 Beav. 347; Pride v. Fooks (1840), 2 Beav. 430). It has 
been said that if a married daughter becomes a widow without 
means of support, the trust for maintenance would again 
come into operation (Scott v. Key, supra). A son who marries 
under twenty-one and ceases to reside with his mother cannot 
claim maintenance (Staniland v. Staniland (1805), 34 Beav. 
536). 

In divorce proceedings against an infant it 1s necessary 
that a guardian ad litem should be appointed under r. 64 (4) 
of the Matrimonial Causes Rules, 1950, before proceeding 
further, in order that he may appear, defend or intervene in 
the proceedings. This rule is mandatory ; non-compliance 
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with its provisions makes the whole proceedings nugatory 
and a decree obtained therein must be set aside. In Stanga 
v. Stanga {1953) 3 W.L.R. 609 ; 97 Sor. J. 607, it was held 
that the appointment of a guardian ad litem was a pre- 
requisite for valid service under r. 64 (3) of the Rules, and 
the decree nisi was in consequence set aside. 


A Conveyancer’s Diary 


MODIFICATION 


Ir will be recalled that, in each of the three cases with which 
these articles are principally concerned, an appeal was made 
both to the inherent and to the statutory jurisdiction of the 
court. The latter is conferred as regards trusts arising 
otherwise than under the Settled Land Act, 1925, by s. 57 
of the Trustee Act, 1925, and as regards Settled Land Act 
trusts, by s. 64 of the latter. These two provisions, although 
similar in intent, are quite differently worded, and the result 
of the examination to which they have now been subjected 
by the Court of Appeal is that different consequences may 
be produced in different cases according as one or other of 





these provisions is applicable, however similar all the other 
circumstances of the cases may be. 

It is necessary to set out some parts of these provisions in 
full. ‘where in the 
management or administration of any property vested in 
trustees, any surrender, release or 
other disposition, or any purchase, investment, acquisition, 
expenditure, or other transaction, is in the opinion of the court 
expedient, but the same cannot be effected by reason of the 
absence of any power for that purpose vested in the trustees 
by the trust instrument, if any, or by law, the court may by 
order confer upon the trustees, either generally or in any 
particular instance, the necessary power for the purpose, on 
such terms, and subject to such provisions and conditions, 
if any, as the court may think fit, and may direct in what 
manner any money authorised to be expended, and the 


Subsection (1) of s. 57 provides that 


sale, lease, mortgage, 


costs of any transaction, are to be paid or borne as between 
capital and income.’’ Subsections (2) and (3) of this section 
provide for the rescission or variation of orders made there- 
under and the making of new orders, and for the method of 
application to the court, which is to be by the trustees or 
by any person beneficially interested. Lastly, subs. (4) 
provides that the section is not to apply to trustees of a 
settlement for the purposes of the Settled Land Act. 

Resort is very frequently made to this provision, which, 
like s. 64 of the companion Act, was a new provision in 1925, 
but there is very little authority on it because the jurisdiction 
conferred thereby is normally exercised in chambers. The 
most extensive analysis of its language was made _ fairly 
recently in Municipal & General Securities Co., Ltd. v. Lloyds 
Bank, Lid. 1950) Ch. 212 by Wynn Parry, J., whose view 
was that although it was very wide, so far as the opening 
words of the section at any rate went, it was limited by the 
words “management or administration ’’ and only applied 
to a transaction which was connected with the management 
or administration of trust property. In the learned judge’s 
view, the section could not be construed as allowing a complete 
rewriting of a trust deed. 

This was also the view taken by Koxburgh, J., in the 
Blackwell case when that case came before him. In his 
judgment the words “ management or administration ”’ 
suggested come practical step of aii administrative character. 
On appeal to the Court of Appeal it was argued that in so 
doing he failed to give due weight to the fact that, as the 
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It would therefore appear that despite the existence of a 
few anomalies English law fulfils its function in protecting 
the interests of infants, both before the formation of marriage 
contracts and in protection of their persons and property 
subsequently. 

R. M. H. 


OF TRUSTS—II 


two words were divided by the disjunctive “ or,’’ the words 
had to bear separate and individual meanings. On this 
argument, management covered the general care and control 
of the trust property, acts such as the sale or purchase of 
trust investments of which the trustees were the legal 
owners, While administration covered all the activities of a 
trustee which derived from the fiduciary character of his 
position, for example, the payment of income to a beneficiary 
or the execution of a discretionary trust. This argument 
was dealt with in the Court of Appeal by the Master of the 
Rolls and Romer, L.J., who held that the word “ administra- 
tion’’ was not capable, in the context, of bearing such a 
meaning. Among the reasons given in support of this view 
were these: (1) The subject-matter of ‘‘ management ’’ and 
‘administration ’’ in s. 57 is trust property which is vested 
in trustees, and “trust property ’’ cannot be stretched to 
include the equitable interests which a settlor has created 
in property. (2) The examples given in the section of the 
kind of ‘‘ transaction ’’ which the Legislature had in mind 
as falling within this provision are all instances of manage 
ment of property in the ordinary sense. (3) The word 
“trustees ’’ in this section includes personal representatives 
(Trustee Act, 1925, s. 68 (17)), and it was inconceivable that 
Parliament was intending, by a side wind as it were, to 
enable an executor, even with the authority of the court, 
to depart from the dispositions of his testator’s will. All 
this pointed to the conclusion, which these members of the 
court duly reached, that unless any proposed transaction is 
one which is specifically related to the management or 
administration by trustees of trust property, guoad property, 
it does not fall within the scope of s. 57. The facts in the 
two cases to which's. 57 was prima facie applicable and in 
which it had been invoked, the Blackwell and the Chapmai 
cases, were then examined, and the scheme proposed in 
each was held to be outside the section, having regard to the 
interpretation put upon it by the court. 

To turn now to s. 64 of the Settled Land Act, this provides 
by subs. (1) that “any transaction affecting or concerning 
the settled land, or any part thereof, or any other land (not 
being a transaction otherwise authorised by this Act, or by 
the settlement) which in the opinion of the court would be 
for the benefit of the settled land, or any part thereof, or the 
persons interested under the settlement, may, under an 
order of the court, be effected by the tenant for life, if it is 
one which could have been validly effected by an absolute 
owner.”’ By subs. (2) the expression “ transaction ’’ is 
defined to include any sale, extinguishment of manorial 
incidents, exchange, grant, surrender, 
re-conveyance, release, reservation, or other disposition, and 
any purchase or other acquisition, and any covenant, contract, 
or option, and any application of capital money, and any 
compromise or other dealing, or arrangement. In_ the 
Downshire case Roxburgh, J., expressed the view that the 
reference to a “ transaction ’’ at the beginning of subs. (1) 
suggested a practical step of some sort, and a reference to 
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subs. (2) suggested that the practical steps under consideration 
were of an administrative character. With this view the Master 
of the Rolls and Romer, L.J., in their joint judgment, disagreed. 
The word “ transaction’’ in subs. (1), in their judgment, 
was one of the widest import, including as it did, by the terms 
of subs. (2), any application of capital money, and any 
compromise, or other dealing or arrangement. Turning to 
the facts of the Downshire case, the plaintiff D was to remain 
tenant for life of all the settled land under the proposed 
scheme, and if it could also be shown (as the court was 
informed that it could be shown) to be the real object of the 
scheme that the land should be substantially preserved so 
as to provide a home for D and his successors in the title 
which he held, by relieving the estate from claims to death 
duties which would otherwise be likely to cause the properties 
to be broken up, the transaction was for the benefit of the 
persons interested under the settlement and one which the 
court was competent to approve under s. 6+. 

Denning, L.J., did not touch on either of the statutory 
provisions in his judgment, but he did not dissent from 
anything said by his brethren on this subject. The House 
of Lords dealt only with the Chapman case, which was of 
course the only case before the House, and as the relevant 
statutory provision in that case was s. 57 and not s. 64, 
and as in any event it was not argued before the House that 
any statutory jurisdiction could possibly cover the approval 
of the scheme in that particular case, there is nothing in 
any of the opinions expressed in support of the decision of 
the House in that case which either directly or indirectly 
affects anything which was said in the Court of Appeal on 
these statutory provisions. It follows, therefore, that the 
Court of Appeal decision in the Downshire case is authority 
for the proposition that a scheme for the rearrangement of 
beneficial interests such as was there proposed is a 
“ transaction ’’ within the meaning of s. 64 of the Settled 
Land Act, 1925, if the settlement in question is a settlement 
under that Act comprising either settled land or settled 
land and capital moneys, and that if the scheme is one which 
can be shown to be for the benefit of the settled land, or any 
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part thereof, or the persons interested under the settlement, 
the court has jurisdiction under that section to approve it. 
It should not be difficult to satisfy this last requirement 
whenever the ultimate object of the scheme is to avoid or 
mitigate the incidence of estate duty on the settled land. 

This part of the decision of the Court of Appeal in the 
Downshire case was alternative to, and independent of, that 
part of it in which this court held that the court had jurisdiction 
to approve the proposed scheme as a “ compromise in the 
broad sense.’’ The critical scrutiny of this latter part of 
the Court of Appeal’s decision in the Downshire case by the 
House of Lords in the Chapman case does not affect the 
decision of the Court of Appeal in relation to the jurisdiction 
under s. 6+. As a practical matter therefore, this is an 
existing jurisdiction and can be invoked in suitable circum- 
stances. It is submitted that, as matters stand at present, 
the judges of the Chancery Division, before whom applications 
to approve schemes of this kind must come in chambers, 
would be bound to follow the Court of Appeal in admitting 
jurisdiction in a suitable case. It will then be for the 
applicant to satisfy the judge that the scheme fulfils the 
other requirements of s. 64. 

This is one gap in what may at first sight appear to be the 
pretty solid obstacle placed by the House of Lords in the 
way of the approval of schemes of this kind. But for myself 
I must confess, with all respect, to some doubts whether, 
despite the difference in language between s. 57 and s. 64, 
the totally different effect given to these two sections by the 
Court of Appeal is justified. Some of the reasons given for 
the view that s. 57 applies only to managerial and administra- 
tive matters seem to me to have equal, or almost equal, 
force in relation to s. 64. If s. 57, applying as it does in 
terms to trust property, cannot be stretched to apply to the 
equitable interests in the trust property created by the 
settlor, cannot it be said that s. 64, applying as it does in 
terms to settled land, should not be stretched to apply to 
the equitable interests in the settled land created by the 
settlor ? 

“ABC” 


“LET TOGETHER WITH” 


Ir is not unusual to find, in a judgment in a case arising 
out of the Rent and Mortgage Interest Restrictions Acts, 
1920 to 1939, an observation that cases in which those Acts 
are concerned are seldom, if ever, free from difficulty ; and 
Jenkins, L.J., so expressed himself when delivering the only 
judgment delivered in the Court of Appeal in Knight and 
Another v. Olive and Another {1954) 2 W.L.R. 646 (C.A.) ; 
ante, p. 232. The case was, as the learned lord justice observed, 
a complicated one: the prima facie simple question being 
what was meant by “ any land or premises let together with a 
dwelling-house ’’ and the complication being due, it was said, 
to its peculiar facts. In my respectful submission the difficulty 
was largely due to the interpretation placed upon the words 
cited in an earlier case, Mann v. Merrill [1945] 1 All E.R. 708 
(C.A.). 

Recalling the earlier decision in question, the facts were 
that in February, 1938, the defendant took a “little ’’ house 
from the plaintiff for a term of seven years from the 
25th December, 1937; in March, 1939, he took, from the 


same landlord, a 34-acre field which adjoined the house, the 
tenancy to expire when the tenancy of the house expired. 
During the currency of the 


This was at Christmas 1944. 


term or terms, the Rent, etc., Restrictions Act, 1939, had 
come into force and its provisions were such as to apply to 
the house unless land let together with the dwelling-house 
consisted of agricultural land exceeding two acres in extent. 
The defendant having refused to quit at Christmas 1944, the 
plaintiff sued for possession and the issue was treated as one 
whether “land let together with a dwelling-house '’ meant 
land let with a dwelling-house at the same time and by the 
same instrument, or whether it meant land which is let 
together with the dwelling-house at the time the question 
comes before the court. The Court of Appeal decided in 
favour of the latter interpretation: ‘‘ What you have to do 
is to see what was the land let together with the dwelling-house 
at the time when the question comes before the court. 
Undoubtedly, at that time, by agreement between the parties, 
the dwelling-house was let to the defendant together with 
more than two acres of agricultural land.”’ 

Now in Knight v. Olive, which was an action to recover 
possession of a paddock, the history of the relationship was 
as follows: in 19-+2 the second defendant, one 7, took some 
rooms in a farmhouse from its owner, the first defendant, 
and also took from the first defendant a sub-tenancy of the 
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paddock, of which one M was owner. The paddock was less 
than two acres in extent. In 1946 the plaintiffs bought the 
freehold of the paddock. In 1951 the first defendant sold 
the freehold of the farmhouse to one D, subject to the second 
defendant’s tenancy of the rooms. In 1952 the rent payable 
by the second defendant was apportioned between the 
paddock and the rooms. D then gave the second defendant 
notice to quit the rooms and sued for possession; it was 
held that the tenant was protected by the Rent, etc., 
Restrictions Acts. The plaintiffs then gave the first and 
second defendants notice to quit the paddock and brought 
the action when it expired ; the first defendant did not resist 
the claim, but the second defendant contended that he 
was a protected sub-tenant whose immediate landlord’s 
interest had determined. The county court judge accepted 
this contention ; the Court of Appeal did not. 

The interpretation now placed upon “let together’’ by 
the Court of Appeal was such that everything depended on 
the fact that the plaintiffs had no interest in, and never had 
had any interest in, the farmhouse. According to Jenkins, L.J., 
the second defendant was originally entitled to protection 
as regards both paddock and rooms; but his title to such 
protection ceased when the first defendant sold the farmhouse 
to D. After that it could not be said that paddock and rooms 
were “ let together.’’ ‘‘ It would be contrary to all principle 
to hold that where a landlord lets to a tenant a field or paddock 
with no dwelling-house connected with it, the tenant can, 
by letting that paddock together with a dwelling-house of 
his own, turn the tenancy under which he holds the paddock 
into a tenancy to which the Rent Acts apply.”’ 

The difficulty one feels about this reasoning is that, 
assuming that principles matter, it would also be prima facie 
contrary to principle if a landlord who let a dwelling-house 
with less than two acres of land could take the land out of the 
Act by selling it without the house. 

For the second defendant would appear to have held land 
“Jet together’’ with a house at the time when the action 
was brought, and more than to satisfy the test proposed in 
Mann v. Merrill, in which there were separate grants at 
different times. If it is immaterial, as was said in that case, 
whether lettings come into existence at the same time or 
not, and immaterial whether they are created by the same 
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or by different instruments, what was essential was that 
when possession was claimed, land and dwelling-house were 
let together. In the case then before the court they were 
let together at that time ‘‘ by agreement between the parties ” ; 
it may be suggested that this warrants a distinction between 
cases in which, at that time, the landlord of the house and 
the landlord of the land are identical or are different indi- 
viduals ; but it is certainly arguable that such a distinction 
is unsound. At all events, the only satisfactory answer to 
a contention that the second defendant did not hold land 
and house by such an agreement is that when the notice to 
quit to the first defendant expired there was no letting 
together because the paddock ceased to be let at all. In 
this way the case might be distinguished from one in which 
a landlord of a house and land sells them separately, the 
tenant still being able to say that they are let together by 
agreement as each sale was subject to the burden of the 
agreement. 

The apportionment of the rent in 1952 which is mentioned 
in the report was not a vital factor in the decision. The 
judgment makes it clear that the defendant’s statutory 
protection as regards the paddock, at all events as regards 
the plaintiffs, must have ceased when the first defendant sold 
the farmhouse to D ... “So long as the first defendant's 
interest in both rooms and paddock continued, there was 
no doubt that the second defendant was entitled as 
against the first defendant to the protection of the Acts in 
respect of both. But... when the first defendant had sold 
the farm-house to D, and had therefore got rid of his interest 
in the rooms, it was hardly possible to say that the rooms 
in the farm-house and the paddock were still let together 
within the meaning of the Acts.’’ After that, the position 
was governed by the law laid down in Cow v. Casey [1949] 
| K.B. 474 (C.A.), which decided that a sub-tenant of part 
of an unprotected dwelling-house had no protection against 
the superior landlord when the mesne tenancy determined. 
But it is of interest to note that, but for another statutory 
enactment which was passed since rent control began, the 
plaintiffs in Knight v. Olive could not, without the co-operation 
of D, have given the first defendants a notice to quit, though 
apportionment of rent could have been made. The enactment 
in question is the Law of Property Act, 1925, s. 140. 

R. B. 


HERE AND THERE 


WEAR AND TEAR 
WHICHEVER way one looks at them, there is almost always 
something either stimulating or comforting or soothing or 
reassuring in contemplating other people’s troubles and 
difficulties. Only the most intransigently dissatisfied will 
insist with Tennyson : 
“That loss is common does not make 
My own less bitter—rather more.” 

For the average human being there is an irresistible charm in 
the pleasures of immunity, of sympathetic attitudes, of 
superior head shaking, of self-congratulation, of pessimistic 
speculation, of sinister prophecy. Accordingly, it must have 
been with fascinated interest that solicitors read the reports 
of the Annual General Meeting of the Bar, that function at 
which year by year, if dirty bands are rarely washed in public, 
at least wigs are dusted and shaken out, sometimes releasing, 
buzzing in the spring sunshine, a hibernating bee. One 
rather curious point (doubtless noted with self-conscious 
satisfaction by all the most eminent solicitors) was the 
Attorney-General’s revelation of the intolerable nature of 


the burdens imposed by the office which represents the 
headship of the Bar. ‘‘ There is a limit,’’ he said, ‘‘ to what 
flesh and blood can do and if it should be that next year 
my place is taken by somebody else, it will not be through 
lack of willingness to work but sheer physical and mental 
necessity.’ That is a sad sentence indeed, falling from the 
lips of a man who has been one of the most conscientious and 
humane Law Officers ever to serve the Crown. They read 
almost like the meditation of Shakespeare’s Henry VI on the 
battlefield of Wakefield, when the King declared his preference 
for a pastoral rather than a princely life. (Marie Antoinette, 
you remember, had fits of the same feeling and, to show how 
general it is, a distinguished leader of the local government 
Bar told me lately that only the conversation of his pigs 
on his Kentish farm keeps him whole in mind amid the rigours 
What did the Attorney-General mean by his 
cryptic pronouncement ? Clearly he was not prophesying 
the fall of the Government. Then was he merely giving 
warning that he might be too busy to fit the meeting into his 
engagement book next year? Was he dwelling on the 
attractive picture of retired leisure or of a return to the simple 
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pleasures of the patent Bar? Or has he heard a voice from 
above bidding him prepare for translation and apotheosis 
to the judicial Olympus? Or again, maybe he foresees a 
change to some Ministry with rather less exacting duties. 


RATE FOR THE JOB 
EVERY now and then somebody sneers at the Bar for being 
a trade union, but, whereas the normal trade union mentality 
makes more pay for shorter hours its first, foremost and ever 
pressing concern, it is only very recently that the Bar in its 
collective capacity has given any practical consideration 
to the relationship between work done and fees due. Any 
hard bargaining was a matter of individual enterprise by the 
clerks of the distinguished and the sought after. The 
undistinguished and the unselected had certainly none of the 
advantages of membership of a pressure group. About this 
reluctance to insist there was obviously a gentlemanly charm, 
but amid the economic obsessions of our time it could scarcely 
endure in its rather primitive splendour. One thing and 
another, not least the Evershed Report, have forced the Bar 
to try to formulate a policy on the “‘ rate for the job.’’ They 
are certainly starting with the ABC when it is felt 
necessary to press for the general application of that curiously 
platitudinous enunciation in s. 21 of the Legal Aid Act of 
“the principle of allowing fair remuneration according to 
work actually and reasonably done.’’ The report, you will 
remember, noted that, whereas the fees of juniors were unduly 
high in certain matters, they were unduly low for much of 
the responsible work done, and the Attorney-General assured 
the meeting that the two should not be considered in mutual 
isolation, that if brief fees were to be lowered, fees for pre-trial 
work must be simultaneously increased. One gets the 
impression that by the time adjustments have been made 
all round there won’t be very much difference. If, for 
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instance, it is decreed that the guineas shall no longer carry 
clerks’ fees it will simply mean that more guineas will be 
charged; the clerk has got to be paid and his employers 
must get the money from somewhere to pay him. The current 
habit of shifting money from one’s trousers pocket to one’s 
waistcoat pocket, to one’s wallet (whichever happens to feel 
empty at any given moment) and then back again, or of slipping 
disconcerting figures from one column to another, often gives 
a comforting impression of resources husbanded ; the quickness 
of the movement deceives the eye and even the mind ; it is 
magnificent, but it isn’t really economy. 


TRICKY COMPARISONS 


SoLicitors, of course, have their own troubles in reckoning 
their remuneration according to their own special code, but 
they know rather better than the Bar where they stand. 
Comparisons are tricky and misleading. The solicitor has 
more office overheads to meet, more essential expenses in 
keeping open his procedural lines of communication, and in 
his takings he has a correspondingly wider margin. Not 
long ago I saw a bill of costs for an undefended divorce of 
no particular evidential difficulty: Total 4180; court fees 
£10; counsel’s fees £15 15s. I suppose that’s about the 
usual proportion. Somebody was noting recently how, even 
on their own ground of court work, counsel may be less 
generously remunerated than doctors. The instance was an 
action against a hospital for alleged negligence. Leading 
counsel received £315, junior counsel £210 and the medical 
witnesses {420 each. The fact is, of course, that you can no 
more set a standardised value on personal services than you 
can fix an economic value on a picture, a poem, or a piece of 
music. If it wasn’t for the human personality, how neat, how 
orderly, how predictable our calculations would be. 
RICHARD Roe, 


CORRESPONDENCE 


[The views expressed by ouy correspondents are not necessarily those of THE SoLiciTrors’ JOURNAL] 


Equitable Right to Production 


Sir,—It was only recently I read the interesting articles on 
the ‘‘ equitable right to production ”’ (THE SOLIciToRsS’ JOURNAL, 
13th, 20th and 27th February, 1954). 

The writer of the articles refers to ‘‘ a curious kind of anomaly ” 
and goes on to state, ‘“‘ Blackacre is divided into Great Blackacre 
which is conveyed to A, with the deeds relating to the whole of 
Blackacre, and Little Blackacre, which is conveyed to B. There 
is no covenant by A to produce the title deeds in any circum- 
stances. B sells to C, and requires the production by A or his 
successors of the title deeds to show title. Has he an equitable 
right to enforce such production ? According to Williams, the 
answer is, apparently, yes. But take another case: P sells and 
conveys Blackacre to Q, but for some reason or other P retains 
the title deeds and the conveyance contains no acknowledgment 
(under the statute) or covenant (under the common law) by P 
relating to the title deeds. Q sells to R and requires the 
production by P of the title deeds to show title. Has he an 
equitable right to enforce such production? According to 
Williams, no, not in any circumstances. But the position of 
the vendor B, selling to C, in the first of these two cases is not 
essentially different from that of Q, selling to 7, in the other, so 
that as a matter of principle one would think that if the right 
existed in the former case it would also exist in the latter. 
However, this distinction does not seem to have struck the learned 
author as odd, for no note is made of it; it is simply stated 
to exist, without more.”’ 

Is there really any anomaly ? 

In the second of the hypothetical cases posed by the writer 
of the articles, it is stated, ‘‘ but for some reason or other P 


Mr. W. Townend, retired solicitor, of Wakefield, left £36,393 
(£36,242 net). 


retains the title deeds.’ Let us consider the expression “ for 
some reason or other,’ as the reason would appear to be 
important. By s. 45 (9) of the Law of Property Act, 1925: 

‘““A vendor shall be entitled to retain documents of title 
where (a) he retains any part of the land to Which the documents 
relate ; or (6) the document consists of a trust instrument or 
other instrument creating a trust which is still subsisting, or 
an instrument relating to the appointment or discharge of a 
trustee of a subsisting trust.” 

The above would appear to be the only authority’ for the 
retention of documents by a vendor and, if this is so, then in the 
second case posed above either the retention by P? was authorised 
by s. 45 (9) above (in which event the second case posed would 
be identical with the first) or it was not. If it were not, then the 
deeds were retained either wrongfully or not wrongfully. In 
the former event, there would be no need for Ft to require 
‘“ production ” of the title deeds as he could demand the deeds 
themselves, they being documents relating to Blackacre. In the 
latter event, the retention must have been as of right, e.g., because 
P had a lien on the deeds, or because / had deposited the deeds 
with P by way of security, or because F# had left the deeds with 
P to keep them on R’s behalf. In any of the foregoing cases, 
there would be no need for #& to require ‘‘ production ”’ of the 
deeds as R could do what was necessary to get possession of the 
deeds themselves; but it may be added that if the retention 
were by way of security / would, by virtue of s. 96 (1) of the 
Law of Property Act, 1925, be entitled to production of the 
deeds. 

C. M. McHALE. 
Crewe. 
Mr. A. B. Turner, solicitor, of Bournemouth, left £62,737 
(£60,132 net). 
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COURT OF APPEAL 
TRADE DISPUTE: REFUSAL TO IMPLEMENT AGREED 
INCREASE: WHETHER “ ISSUE” OR *“‘ DISPUTE ” 
R. v. Industrial Disputes Tribunal ; ex parte Technaloy, Ltd. 
Somervell, Birkett and Romer, L.JJ. 16th February, 1954 


Appeal from the Divisional Court ([1953] 1 W.L.R. 1418; 
97 Sot. J. 815). 

The Industrial Disputes Order, 1951, provides by art. 1: 
‘““ Where a dispute exists in a trade or industry or section of a 
trade or industry . . . and that dispute is reported to the Minister 

. that dispute shall be dealt with in accordance with the 
subsequent provisions of this order.’’ By art. 2: ‘‘ Where— 
(a) in any trade or industry or section of trade or industry in 
any district terms and conditions of employment are established 
by negotiation between employers’ and workers’ organisations] 

. and (4) an issue as to whether an employer in that district 
should observe the recognised terms and conditions . . . is reported 
to the Minister . . . that issue shall be dealt with in 
accordance with the subsequent provisions of this order.’’ An 
agreement was made between organisations of employers and 
employed in the iron foundry trade regarding wages and holidays. 
The respondents, who were not members of the employers’ 
federation, refused to implement this agreement on the ground 
that the conditions of the men in their employment were already 
as good or better. The matter having been reported to the 
Minister by the men’s trade union, he referred it to the Industrial 
Disputes Tribunal as a “‘ dispute ’’ under art. 1. The respondents 
obtained from the Divisional Court an order of prohibition, on 
the ground that the difference was not a “ dispute ’’ under art. 1 
but an “issue ’’ under art. 2. The union appealed. 

SOMERVELL, L.J., said that, as a matter of construction, 
the “ conditions ’’ referred to in art. 2 meant the conditions of 
employment as a whole; the present difference, which was 
concerned with two conditions of employment only, was thus not 
an “ issue ’’’ under art. 2 but a “ dispute ’’ under art. 1, and the 
appeal should be allowed. The wording of the order might 
well be made clearer. 

Birkett, L.J., agreed. 

Romer, L.J., said that while he agreed that an “ issue ’”’ 
related primarily to the general terms of employment, he found 
difficulty in accepting that it was confined to the question of 
enforcing a code in its entirety; a more limited controversy 
might be an “ issue’’ as well as a ‘“‘ dispute’’; the two terms 
were not wholly mutually exclusive. Appeal allowed. Leave 
to appeal refused. 

APPEARANCES: D. N. Pritt, O.C., and D. J. Turner-Samuels 
fe A Thompson) ; S. B. Cooke (Solicitor, Ministry of Labour) ; 
F. W. Beney, Q.C., and Neil Lawson (Hardman, Phillips 6 Mann). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 932 


BANKRUPTCY: PUBLIC EXAMINATION ADJOURNED 
GENERALLY: WHETHER ULTRA VIRES 

In re Von Dembinska 

Evershed, M.R., Birkett and Romer, L.JJ. 

Appeal from Mr. Registrar Bowyer. 

On 7th May, 1953, a receiving order was made against the 
debtor, and her public examination was fixed for 7th July. It 
appearing that the debtor was ill, the public examination was 
adjourned until 21st July. Medical certificates were then produced 
which stated that the debtor was ill and that she might not be 
able to attend for “‘ four or five weeks at least.’’ Thereupon an 
order was made adjourning the public examination generally, 
with liberty to the debtor to apply to have it restored. The 
debtor did nothing further, and on 12th October the Official 
Receiver wrote to her asking whether she wished to have the 
public examination restored. She did not reply to that letter, 
and on 4th November the late Mr. Registrar Parton made an 
order adjudicating the debtor a bankrupt on the ground that she 
had not set down an application to reinstate her public 
examination. The debtor applied to Mr. Registrar Bowyer to annul 
the adjudication order on the ground that the order of 21st July, 
adjourning generally her public examination, was ultra vires 


24th March, 1954 


Where possible the appropriate page reference is given at the end of the note. 


the court, since it was not within the powers conferred by 
s. 15 (3) of the Bankruptcy Act, 1914, and accordingly the 
basis of the order of adjudication was wrong. The registrar 
dismissed the debtor’s application. The debtor appealed. 


EVERSHED, M.R., said that s. 15 (3), on the face of it, 
manifestly gave power to the court to make an order, not only 
adjourning the examination from one fixed date to another, but 
also adjourning it generally with liberty to restore; and that 
prima facie view of the subsection was strongly reinforced by 
s. 109 (2). It was also in accordance with the plain and ordinary 
sense of the words used, and particularly the words “ from time 
to time,’’ which he interpreted as meaning “‘ as and when it was 
appropriate so to do.’’ It was argued that ‘“‘ from time to time ” 
meant ‘‘ from one fixed time to another fixed time,’’ and that 
the court could do no more than that, save to the extent to which 
express power so to do was conferred ; and that the only express 
power to adjourn otherwise than from one fixed date to another 
fixed date was in r. 192 of the Bankruptcy Rules, 1952, which 
with certain other rules provided for adjournments sine die in 
events not here applicable. It was argued that the order of 
21st July was in fact an adjournment sine die and was bad, 
because it was not made in accordance with the rules. That 
argument was rejected; the registrar was right in refusing to 
annul the order, and the appeal would be dismissed. 

Birkett and Romer, L.JJ., delivered concurring judgments. 
Appeal dismissed. 

APPEARANCES: F. H. Collier (Simmonds, Church Rackham and 
Co.) ; Muir Hunter (Solicitor, Board of Trade). 

(Reported by Mrs. Irznz G. R. Mosgs, Barrister-at-Law] [1 W.L.R. 748 


RENT RESTRICTION: MORTGAGE: LETTING BY 
CONTRACTING PURCHASERS 


Church of England Building Society v. Piskor and Others 


Evershed, M.R., Birkett and Romer, L.JJ. 
26th March, 1954 


Appeal from Vaisey, J. 

In September, 1946, the borrowers agreed to purchase leasehold 
premises which were within the protection of the Rent Restriction 
Acts; and in October, before completion, they were let into 
possession of the premises. The borrowers then purported to 
grant weekly tenancies of parts of the premises to other persons. 
On 25th November, 1946, the purchase was completed, the 
premises being assigned to the borrowers, who on the same day 
charged them by way of legal mortgage in favour of the plaintiff 
building society. The charge contained a statement that the 
premises were vested in the borrowers free from incumbrances 
for the unexpired residue of the term, and the power of leasing 
conferred by s. 99 (1) of the Law of Property Act, 1925, was 
excluded. The plaintiffs as mortgagees asked for an order for 
possession. Vaisey, J., made an order for possession against 
the mortgagors and one defendant claiming to be a tenant, 
but he refused to make any order in respect of the tenancies 
granted by the mortgagors on going into possession, which he 
held were binding on the plaintiffs. The plaintiffs appealed ; 
one tenant having left the premises, there was one respondent 
to the appeal. 

EVERSHED, M.R., said that it was clear that as between the 
mortgagors and the respondent there was created a tenancy by 
estoppel. If then the mortgagors acquired a legal estate before 
the legal charge took effect, for however short a time, then the 
estoppel would be fed and the plaintiffs’ claim must necessarily 
be defeated. That much was decided by the present court in 
Universal Permanent Building Society v. Cooke [1952] Ch. 95, 
where there was an interval of one day between the date of the 
conveyance to the mortgagors and the date of the mortgage. 
Here, however, the date of the deed and the date of the legal 
charge and the assignment was the same; on the other hand, 
there was the recital in the schedule to the legal charge. Thus, 
following in this respect the decision of Danckwerts, J., in 
Woolwich Equitable Building Society v. Marshall [1952] Ch. 1, 
the mortgagees could not complain of the truth of the recital which 
they caused to be inserted in their own mortgage. It was said 
that the result must be the same as in the Woolwich case, assuming 
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that case to have been rightly decided. That raised the larger 
question, namely, whether in truth and notwithstanding the 
recitals in the mortgage the transaction of the sale to the mort- 
gagors and the mortgage was in truth all one transaction ; with 
the result that there was no scintilla temporis during which the 
mortgagors had any legal estate, or rather, had any legal estate 
prior to the legal estate of the mortgagee. This was the conclusion 
of Harman, J., in Coventry Permanent Economic Building Society 
v. Jones and Others (1951, 1 AllE.R.901. The present case was dis- 
tinguishable on its facts from that before Harman, J., but, on 
the facts of the case, Harman, J.’s conclusion might well in any 
circumstances be justified, since, the tenant’s occupation being 
(as the judge said) in fraud of the lenders, the tenant could not 
be heard to plead his own fraud—-that was the fact essential to 
his tenancy. In a case such as the present, the transaction, 
although it might be one in substance, could not be said in the 
eyes of the law to be one and indivisible. The claim of the 
plaintiffs to a title paramount rested essentially on their having 
obtained a legal estate, and this they could only have done by 
virtue of-the legal charge on which they sued ; and if for some 
moment of time the legal estate was vested in the mortgagors 
and therefore capable of being subjected by them to the charge 
upon which the mortgagees relied, then it was inevitable that the 
estoppel which was involved in the creation of the tenancy 
necessarily was fed by the legal estate in the hands of the mort- 
gagors. In other words, he was not satisfied that, if Harman, J., 
meant to lay down a general proposition covering all cases of this 
kind, he was correct. He agreed with, and adopted, the language 
used by Danckwerts, J., in the Woolwich case. They had been 
referred to In re Connolly Bros., Ltd. (No. 2) [1912] 2 Ch. 25, 
which was not cited in the Coventry case. In his judgment, 
however, that did not justify the general conclusion of Harman, J. 
The appeal therefore failed and must be dismissed. 

BirKETT, L.J., concurred. 

ROMER, L.J., in a concurring judgment, said that the view 
which was both logical and in conformity with conveyancing 
practice was that the completion of the purchase, by however 
short a time it preceded the execution and delivery of the mort- 
gage, defeated the claim against the sitting tenants. But for the 
Kent Restriction Acts the point would have had no importance 
and would, he supposed, never have been taken at all, for the 
society could have determined the tenancies by the service of 
notices to quit ; and he could not treat as one what were, in law, 
two palpably distinct transactions merely for the purposes of 
enabling the society to evict persons already in occupation. 
Appeal dismissed. Leave to appeal to the House of Lords. 

APPEARANCES: H. Lightman (Dennes & Co.); I. B. Alcock 
(Peacock & Goddard). 

{Reported by Mrs. Irene G. R. Mosss, Barrister-at-Law] [2 W.L.R. 952 


HUSBAND AND WIFE: MAINTENANCE: AGREEMENT : 
JURISDICTION TO REVIEW TERMS: LEGAL AID COSTS : 
HARDSHIP 
Morton v. Morton (No. 2) 

Singleton, Jenkins and Hodson, L.JJ. 1st April, 1954 

Appeal from Judge Gerwyn Thomas (sitting as a Special 
Commissioner in divorce). 

The appellant and the respondent were married in 1913 and 
had two children. The husband and wife made a separation 
agreement in writing in 1930. The husband thereafter made 
payment to the wife under the agreement for her maintenance. 
In 1933 he stopped making payment for the maintenance of 
his son as the son had started working. The wife took pro- 
ceedings in the magistrates’ court against the husband for wilful 
failure to maintain her, but on appeal to the Divisional Court 
the order made in her favour by the stipendiary magistrate was 
discharged. In 1951 the wife again applied to the court of 
summary jurisdiction on the ground that her husband had 
wilfully neglected to maintain her and had deserted her. That 
summons also was dismissed. In May, 1952, the wife applied to 
the District Registry of the High Court under s. 23 of the 
Matrimonial Causes Act, 1950, again alleging that her husband 
had wilfully neglected to provide reasonable maintenance for her. 
Judge Gerwyn Thomas, after considering a report by the District 
Registrar of Cardiff District Registry about the circumstances 
and means of the parties at various dates, dismissed the application. 
The wife appealed. 

SINGLETON, L.J., said that it appeared to him that the question 
before the commissioner was really one of fact and it appeared 
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that he so treated it. As the President pointed out in the case 
between these parties before the Divisional Court (Morton v. 
Morton [1942] 1 All E.R. 273) wilful neglect to provide reason- 
able maintenance imports some element of matrimonial mis- 
conduct. The commissioner did not find proof of that on the 
facts of this case. He had applied his mind to Tulip v. Tulip 
[1951] P. 378. In that case it was held by a majority of the court 
that the existence of the deed did not preclude the wife from 
applying to the court under s. 5 of the Law Reform (Miscellaneous 
Provisions) Act, 1949, and that the court had jurisdiction to 
determine whether at the time of that application the husband 
was providing maintenance for the wife which was reasonable 
in the circumstances. The court was bound by Tulip v. Tulip, 
but it was right to say that Birkett, L.J., towards the end of his 
judgment in Tulip v. Tulip, added: ‘‘ I refrain from expressing 
any view of the merits of the application. It may be, in such 
a case as this, that the court might find it difficult to exercise 
its jurisdiction in favour of the wife, having regard to all the 
circumstances of the case. .’ That was something which 
ought to be remembered before an application under s. 23 (1) 
of the Act of 1950 was made. The courts ought not lightly to be 
asked to upset, or to go behind, the terms of an agreement freely 
entered into between the parties, even though, under a decision 
of the present court, the court was clothed with power by s. 23 (1) 
to make an order in a proper case in which it was shown that the 
husband had been guilty of wilful neglect to provide reasonable 
maintenance for his wife. The appeal should be dismissed. 
This case was a very hard one on a working man. The wife 
had had the benefit of the agreement for more than twenty 
years. Her husband was ready and willing in September, 1952, 
to increase the amount to {2 10s. a week, to avoid continued 
litigation, but the litigation had gone on and on. The Legal 
Aid and Advice Act, 1949, was intended to help litigants who 
could not bear the expense of litigation. This case showed 
what a hardship it might work on the other side. It had been 
said that there might be great hardship to a successful defendant 
to any action which was supported by the legal aid fund ; for 
when he won he had little chance of getting any costs from anyone. 

Jenkins and Hopson, L.JJ., concurred. Appeal dismissed. 

APPEARANCES: FE. P. Wallis-Jones (Rhvs Roberts & Co., for 
C. James Hardwicke & Co., Cardiff) ; D. Rowland (Cunliffe & Airy, 
for Taliesin Griffiths & Son, Merthyr Tydfil). 


[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] {1 W.L.R. 737 


CROWN PRACTICE: CERTIORARI: FIRE SERVICE: 
OFFENCE AGAINST DISCIPLINE 


Ex parte Fry 
Singleton, Hodson and Morris, L.JJ. 5th April, 1954 
Appeal from Divisional Court (Goddard, L.C.J., and Hallett, J.). 


The applicant, a fiteman, on being ordered to clean the uniform 
of an assistant divisional officer of a fire brigade, refused to do so. 
Thereupon he was suspended from duty and charged under the 
Fire Brigade (Discipline) Regulations, 1948, reg. 1 (1), with 
disobedience to orders. The chief fire officer heard the matter and 
held that the applicant was guilty of disobedience to orders and 
punished the offence by a caution, that being the least of the 
punishments laid down in reg. 13 of the Regulations of 1943. 
The applicant applied to the Divisional Court for leave to move 
for certiorari to quash the order of the chief fire officer. The 
Divisional Court refused leave, holding that a chief officer of a 
force governed by discipline, such as a fire brigade, in exercising 
disciplinary authority over a member of the force, was not acting 
judicially or quasi-judicially. Certiorari went to courts or to 
some body which could fairly be said to be a court. The court 
would not interfere with the discipline of police forces, fire 
brigades or similar bodies which in their nature must be generally 
known as disciplined services and where the chief officer was 
simply acting as an officer in the matter of discipline. The 
applicant appealed. 

SINGLETON, L.J., said that the relief which the applicant 
sought was a discretionary remedy which arose under s. 7 (2) 
of the Administration of Justice (Miscellaneous Provisions) Act, 
1938. In the Divisional Court Lord Goddard had followed his own 
decision in RP. v. Metropolitan Police Commissioner ,; ex parte Parker 
[1953] 1 W.L.R. 1150; 97 Sov. J. 590, where he held that the Com- 
missioner of Police, in the circumstances of that case, was not 
exercising any judicial or quasi-judicial function, but was merely 
acting asa disciplinary authority. In that case the judgment of the 
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Lord Chief Justice was based on two points: (1) that the 
Commissioner of Police was not sitting in a judicial or quasi- 
judicial capacity ; and (2) that the remedy which was sought 
was discretionary in the court. In this case he preferred to base 
his decision on the second ground. This applicant was a member 
of a service of great public importance ; for the good of that service 
the Secretary of State had made regulations so that the position of 
employees might be ascertained. Ifaman felt that he was ordered 
to do something which he ought not to be ordered to do, he could 
raise the matter in the way provided. In the ordinary case 
which was dealt with by the chief officer, a case of discipline, 
there was an appeal to the fire authority. In the circumstances 
of the present case there was not, because the punishment 
inflicted was only a caution, but there were ways and means 
of bringing to the notice of the fire authority in a proper case the 
conduct of one who had to preside over a disciplinary tribunal 
of this kind, if it were thought right and proper that that should 
be done. Accordingly the applicant should not be granted the 
relief which he sought, and the appeal must be dismissed. 
Hopson and Morris, L.JJ., concurred. Appeal dismissed. 
APPEARANCES: H. V. Lloyd-Jones, Q.C., and Peter Pain 
(W. H. Thompson). 
{Reported by Mrs. Irkne G. R. Moses, Barrister-at-Law] [1 W.L.R. 730 


CHARITY: APPEAL FOR FUNDS FOR VOLUNTARY 
HOSPITAL: SCHEME LATER IMPRACTICABLE 
In re Hillier’s Trusts ; Hillier and Another v. A.-G. and Another 
Sth April, 1954 
ante, p. 12). 


Evershed, M.R., Denning and Romer, L.JJ. 
Appeal from Upjohn, J. (1954) 1 W.L.R. 9; 
In 1938 and 1939 an appeal was launched for the improvement 

of hospital services in South Bucks and East Berks, and in 

particular for the erection and maintenance of a new hospital 
at Slough. The appeal was launched by a “ council,’’ who issued 

a brochure calling for subscriptions and donations. This pointed 

out the serious lack of hospital accommodation in the area, and 

emphasised at length and in the strongest terms the superior 
advantages of ‘“‘the truly British characteristic of making 
provision, without force,’’ for voluntary, as opposed to State, 
hospitals. The brochure was accompanied by forms to be filled 
in by donors and subscribers, of which ‘‘ Document 1 ”’ provided 
for subscriptions in three forms, viz.: ‘‘ council’s discretion : 
for a| Windsor Hospital; Slough Hospital.’’ Another form, 

“ Document 2,’’ provided for seven-year covenants {to subscribe 

towards the augmentation of the income or capital of (a) such 

hospitals as the council might nominate; (b) the Windsor 

Hospital ; (c) the Slough Hospital ; and (d) a hospital nominated 

by the covenantor. Substantial sums were received under the 

terms of these documents, and were also raised locally by concerts, 
church collections, whist drives, etc. It never became possible 
to build the proposed hospital at Slough: first, because of war 
conditions, and, secondly, because the provisions of the National 
Health Service Act, 1946, precluded the erection of new voluntary 
hospitals. A summons was taken out by the Slough trustees for 
directions as to what should be done with the property in their 
hands ; and in particular for the determination of the questions 
whether (a) any charitable trust formerly affecting the same had 
failed, and, if so, (b) whether there was a resulting trust in 
favour of the donors and subscribers. Upjohn, J., held that, the 
proposal in 1939 to build a voluntary hospital at Slough having 
become impossible owing to the National Health Service Act, 

1946, on the true construction of the appeal for funds the money 

subscribed was to be devoted to the purposes of a voluntary 

hospital only, so that the object had become impossible, and 
that, apart from sums collected by concerts, whist drives, etc., 
there was a resulting trust in favour of the donors and subscribers. 

The Attorney-General appealed. 

EVERSHED, M.R., said that those who had given moneys to 
the Slough Hospital’’ might be broadly grouped into the 
following classes: (i) those whose subscriptions had made up 
the 46,000-odd collected before the publication and issue of the 
brochure ; (il) those who had contributed to special collections 
made at sporting occasions, entertainments and the _ like ; 

lil) those who had signed deeds of covenant; and (iv) those 

whose subscriptions had been accompanied by forms of the 

so-called ‘‘ Document 1’ with appropriate deletions ; to which 
must be added those (if any) who had made appropriate use of 
the other two forms enclosed in the pocket of the brochure. 

Upjohn, J., had held that persons in the first two classes had no 

right to a return of their donations ; but those in the third and 
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fourth classes were entitled to a return of their contributions. 
The Attorney-General had contended that the gifts were not 
intended to be exclusively referable to the erection of a voluntary 
hospital, and that the donors had moreover a general charitable 
intention of promoting hospital services in the area. In any 
case involving the existence of a charitable intention overriding 
a single specified objective, he would take as his guide the 
language of Parker, J., in In ve Wilson [1913] 1 Ch. 314, which 
was applied and adopted in both In ve Welsh Hospital (Netley) Fund 
{1921} 1 Ch. 655 and In ve North Devon and West Somerset Relief 
Fund Trusts (1953) 1W.L.R.1260; 97 Sov. J.728. The question was 
in the end one of emphasis. On the facts proved no definable class 
of donors could claim a return of their donations, but it clearly 
remained possible that some individual donor might have attached 
to his gift such special terms as would enable him, distinguishing 
himself from his fellow contributors, to claim now a return of 
his money. There was no reason why (if necessary) an inquiry 
should not be directed for that purpose. This appeal should be 
allowed and a declaration made to that effect. 

DENNING, L.J., delivered a concurring judgment. 

RomEk, L.J, dissenting, said that the brochure was in pith 
and substance an appeal for the establishment of a hospital which 
was to possess an essential quality, namely, the quality of freedom 
of management as opposed to the control of bureaucratic 
officialdom. The particular character of the purpose for which 
the funds were sought was the essence of the appeal. It was a 
legitimate and reasonable inference that those persons who 
disclosed their preference, on any one of the forms provided, 
for the voluntary hospital at Slough, would anticipate that their 
money would be devoted only to the projected institution at 
Slough, and if that project should become abortive, those 
subscribers would both expect and intend that their contributions 
would be returned. Appeal allowed. Order of Upjohn, J., varied. 

APPEARANCES: Geoffrey Cross, Q.C., and Denys Buckley 
(Treasury Solicitor) ; S. Pascoe Hayward, Q.C., and Peter Foste 
(Official Solicitor); J. L. Arnold (Nenneth Brown, Baker, Baker). 

Reported by Mrs. IRENE G. R. Moss, Barrister-at-Law] [1 W.L.R. 700 


NEGLIGENCE: RES IPSA LOQUITUR: INJURY FROM 
CONTAMINATED ANASTHETIC 
Roe v. Minister of Health; Woolley v. Same 


Somervell, Denning and Morris, L.J J. 
8th April, 1954 

Appeal from McNair, J. 

Two patients in hospitalswere operated on on the same day. 
Both operations were of a minor character, and in each case 
nupercaine, a spinal anesthetic, was injected by means of a 
lumbar puncture by a specialist anasthetist assisted by the 
theatre staff of the hospital. The nupercaine had been contained 
in sealed glass ampoules which had been stored in a solution of 
phenol. After the operations both patients developed severe 
symptoms of spastic paraplegia resulting in permanent paralysis 
from the waist down. Actions for damages for personal injuries 
were brought by both of the patients against the Minister of 
Health as successor in title to the trustees of the hospital, and 
against the anasthetist. The trial judge found for the defendants. 
He rejected the contentions of the plaintifis that the doctrine 
ves ipsa loquitur applied, and held that the hospital was not 
responsible for the acts of the anasthetist, and that the plaintiffs’ 
claims failed against both defendants. The plaintiffs appealed. 

SOMERVELL, L. J., said that the judge had found that the damage 
had been caused by percolation of phenol solution into the nuper 
caine through invisible cracks in the ampoules. That risk was 
not appreciated by competent anasthetists in 1947, when the 
injuries occurred ; it was first referred to in a book published in 
1951. That being so, the anesthetist could not be said to have 
been negligent. The anesthetist attended at the hospital on 
alternate days, and participated in a fund provided for the 
medical and surgical staff ; he was, following Cassidy v. Ministry) 
of Health {1951} 2 IK.B. 343, a person for whom the hospital was 
responsible. The judge had said that the principle of ves ipsa 
loguituy could not apply in a case where the operation was, as 
he held, under the control of two persons not responsible for 
each other in law. But as the hospital was responsible for the 
anesthetist, that view did not apply. 

DENNING, L.J., said that res ipsa loquitur applied: the facts 
called for an explanation. The judge’s reason for rejecting the 
doctrine was wrong, as, following Cassidy's case, supra, the 
hospital was responsible for any negligence of the anaesthetist. 








320 {| Vol. 98 THE 


So both the hospital and the anesthetist were called on to give an 
explanation of what had happened. They had done so. Once 
the accident was explained, no question of ves ipsa loguitur 
arose. The anasthetist, in the state of knowledge of 1947, did 
not know that there could be undetectable cracks in the ampoules, 
and no negligence could be imputed to him, or to the hospital staff. 

Morris, L.J., agreed. Appeal dismissed. Leave to appeal 
refused. 

APPEARANCES : R. Elwes, O.C., and J. Hobson (Gibson & Weldon, 
for John Whittle, Robinson & Bailey, Manchester) ; M. Berryman, 


O.C., R. M. Everett, O.C., and J. S. L. Macaskie (Berrymans) ; 
H. B. H. Hylton-Foster, O.C., and J. R. Cumming-Bruce 


(Hempsons); N. Faulks and P. Syrett (Swepstones). 


[Reported by F. R. Dymonn, Esq., Barrister-at-Law] [2 W.L.R. 915 


HUSBAND AND WIFE: LEGITIMACY: HUSBAND'S 
EVIDENCE OF NON-ACCESS 
Cotton v. Cotton 
Singleton, Jenkins and Hodson, L.JJ. 9th April, 1954 

Appeal from Judge Whitmee sitting as Special Commissioner 
at Ipswich. 

The petitioner was granted a decree of divorce on the ground 
of the adultery of his wife with the co-respondent. In those 
proceedings a separate issue was directed to be tried to determine 
whether a child born after the wife had left her husband was a 
legitimate child of the marriage. The commissioner held that 
the child was the legitimate child of the marriage. The husband 
and wife parted finally in June, 1951, when the wife went directly 
to the house of the co-respondent, who lived with his mother and 
sisters. She was then some three months pregnant. She said 
she had nowhere else to go. The child was born on 22nd December, 


1951, and the wife gave the child the name of Joffena. Joffre 
was the Christian name of the co-respondent. The husband 


claimed that the child was not his child. 
been an adulterous association between his wife and the co- 
respondent for some months before his wife left him. His evidence 
was that, although he and his wife shared the same bed, he had 
not had sexual intercourse with his wife since 29th January, 
1951, and that he could not be the father of the child which was 
born on 22nd December, 1951. The wife disputed that. She 
said that sexual intercourse took place between ihem regularly 
until they parted. The commissioner said that the wife was 
an unreliable witness but that that did not entitle one to jump 
to the opposite conclusion that the husband’s evidence was 
wholly reliable. 
SINGLETON, L.J., said that since s. 32 (1) of the Matrimonial 
Causes Act, 1950, came into operation a husband or wife might 
give evidence to prove that marital intercourse did or did not 
take place, and where a husband and wife were shown to be 
sleeping together, the evidence was not irresistible that intercourse 
took place. The statement in Halsbury’s Laws of England, 
3rd_ed., vol. 3, p. 90, to the contrary was not an accurate 
statement of the law to-day. In Jn ve Bromage [1935 Ch. 605, 
Luxmoore, L.J., had said: ‘‘ Where the legitimacy of a child, 
in such a case, is disputed on the ground that the husband was 
not the father of such child . . . the evidence to prove that he was 
not the father must be sufficient to prove, to the 
satisfaction of a jury, that no sexual intercourse took place 
between the husband and wife at any time, when by such inter- 
course, the husband could by the laws of nature, be the father of 
such child. it must|...exclude all. .. reasonable doubt in the 
minds of the court... The question cannot be decided upon a 
mere balance of probabilities.” It seemed to him that the 
commissioner had applied that test and he could see no error of 
law on his part, and the appeal must be dismissed. 
JENKINS and Hopson, L.JJ., concurred. Appeal dismissed. 
APPEARANCES: M. Havers (Field, Roscoe & Co., for Goelee and 
Goldsmith, Ipswich); F. P. Keysell (Lyus, Burne & Lyus, Diss, 
Norfolk); J. 7. Turner (Turner, Martin & Symes, Ipswich). 
’ [2 W.L.R. 947 


He alleged there had 


Reported by IRENE G. R. Mossks, Barrister at-Law 


CHANCERY DIVISION 
COMPANY: DISSOLUTION DECLARED VOID: 
MISFEASANCE SUMMONS PENDING AT DATE OF 
DISSOLUTION NOT REVIVED 
In re Lewis & Smart, Ltd. 
Wynn Parry, J. 6th April, 1954 
Motion. 
While a company was in the process of being wound up in a 
creditors’ voluntary liquidation, a misfeasance summons was 
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taken out against certain persons alleged to have made a secret 
profit in the promotion of the company. At the date of the 
dissolution the summons had not been served on the respondents. 
More than a year after the dissolution an order was made under 
s. 352 of the Companies Act, 1948, declaring the dissolution void. 
When the summons came on later before the registrar, he made 
no order, holding that the summons had abated on the dissolution 
and was not revived by the order under s. 352. The applicant 
appealed. 

Wynn Parry, J., said that in Morris v. Harris [1927 
A.C. 252 it was held that arbitration proceedings which had 
abated when a company was wound up were not reconstituted 
when the dissolution was declared void under the section of the 
Companies (Consolidation) Act, 1908, corresponding to s. 352; 
Lord Blanesburgh had said that Parliament had not seen fit to 
make provision for validating any intermediate acts done on 
behalf of a company dissolved in the normal way. Having regard 
to Cavendish Bentinck v. Fenn (1887), 12 App. Cas. 652, the 
object of misfeasance proceedings was to swell the assets of a 
company by the recovery of damages ; but if the company, for 
whose benefit the proceedings were taken, was wound up under 
s. 300 of the Act, the proceedings must necessarily be at an end, 
as no effective order could be made. In view of the reasoning 
of Lord Blanesburgh in Morris v. Harris, supra, the summons 
could not be treated as having been revived by the order under 
s. 352. Order accordingly. 

APPEARANCES: J. G. Monroe (Langhams & Letts, for Philip 
Baker & Co., Birmingham) ; T. M. Shelford (Whitelock & Storr). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 755 


QUEEN’S BENCH DIVISION 


NEGLIGENCE: PLUMBER ELECTROCUTED IN PREMISES 
NOT IN OCCUPATION OF HIS EMPLOYERS 
Cilia v. H. M. James & Sons; Spark, third party 
Byrne, J. 30th March, 1954 

Action. 

A young man, employed as a plumber’s mate by the 
defendants, who were building contractors, was working on the 
ground floor of a private dwelling-house installing some sanitary 
equipment, when the water tank in the loft began to overflow. 
He went to the loft, where, due to a defective electrical conduit, 
a steel sheet lying near the tank had become electrified, and he 
was electrocuted. In an action under the Fatal Accidents Acts 
and the Law Reform (Miscellaneous Provisions) Act, 1934, his 
administratrix contended that the employers had failed to take 
reasonable care to see that the premises were safe, though they 
knew or ought to have known that they were dangerous. The 
employers contended that there was no duty on an employer to 
see that premises not in his occupation where his men were 
required to work were reasonably safe. 

Byrne, J., said that in Taylor v. Sims & Sims (1942), 
58 T.L.R. 339, Lewis, J., after considering the authorities, said 
that it seemed to be a great extension of the doctrine of 
reasonable care which an employer owed to his men, if he had 
to see, wherever they were sent out to work, that the premises were 
reasonably safe; and in Hodgson v. British Arc Welding Co., Ltd. 
1946) K.B. 302, Hilbery, J., had come to a similar conclusion. But 
in Christmas v. General Cleaning Contractors, Ltd. [1952] 1 K.B. 141, 
Denning, L.J., had expressly disapproved Tavlor’s case, supra. 
Hodson, L.J., did not refer to that particular question, and 
Lloyd-Jacob, J., said that the only question was whether the 
employers had taken reasonable care to provide a safe system 
of work. On appeal, the speeches in the House of Lords ({1953 
A.C. 180) were based on the observations of Lloyd-Jacob, J., 
and dealt only with the question of safe system of work. As 
the observations of Denning, L.J., appeared to be obiter, and in 
view of the opinions expressed in the House, it would be right 
to adopt the reasoning of Lewis, J., in Taylor’s case, supra. 
If, on the contrary, the employers were under a duty to take 
reasonable precautions to see that the premises were safe, the 
danger in the present case was not foreseeable, and not such that 
a reasonable employer would know, or ought to have known, of 
it. How could it be said that it was an employer’s duty to carry 
out a complete inspection of the premises before work began? 
Judgment for the defendants. 

* APPEARANCES: P. Goodenday and D. Sullivan (Fielder, Jones 
and Dall) B. Finlay (Davies, Arnold & Cooper); F. S. Laskey 
(F. C. Yates). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] (1 W.L.R. 721 
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May 8, 1954 


SURVEY OF 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read Second Time :— 


Ashridge (Bonar Law Memorial) Trust Bill [H.C.] 
(27th April. 


City of London (Various Powers) Bill [H.C.] [29th April. 


Read Third Time :— 
Mersey Docks and Harbour Board Bill [H.L.] [29th April. 


In Committee :— 


Protection of Birds Bill [H.C.] (29th April. 


B. QUESTIONS 
CHARITABLE TRUSTS 


The Lorp CHANCELLOR said he regretted he was still unable 
to state what action H.M. Government proposed to take on the 
recommendations contained in the Report of the Nathan 
Committee on Charitable Trusts. Careful consideration both of 
the policy and of the points of detail was bound to take 
considerable time. ViscouUNT SAMUEL asked, was not the interval 
since December, 1952, a “‘ considerable’”’ time ? [28th April. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read Second Time :— 


Army and Air Force (Annual) Bill [H.C.] (29th April. 
Caernarvon Corporation Bill [H.C.] (27th April. 
London County Council (General Powers) Bill [H.C.] 
[27th April. 
Shrewsbury Estate Bill [H.L.] {28th April. 
Slaughterhouses Bill [H.L.] [28th April. 
Superannuation (President of Industrial Court) Bill [H.C.] 
(29th April. 
Supreme Court Officers (Pensions) Bill [H.C.] [29th April. 
Tees Conservancy Bill [H.L.] [28th April. 
Transport Charges, &c. (Miscellaneous Provisions) Bill 
[H.C.] (28th April. 


Read Third Time :— 


Atomic Energy Authority Bill [H.C.] (29th April. 
Swinton and Worsley Burial Board Bill [H.L.] [27th April. 


B. DEBATES 


On the motion for the adjournment, Mr. D. DonNELLy raised 
the question of the need for a Royal Commission to investigate 
the law relating to homosexuality and the medical treatment 
thereof. Sir Travers Humphreys had pointed out that until the 
Criminal Law Amendment Act of 1886 the criminal law had 
taken no cognisance of indecency in private between adults. 
That Act, Sir Travers had said, was to protect women and girls 
and to suppress brothels. In the middle of the night, before an 
almost empty House, a clause had been brought in—s. 11— 
creating a new offence of indecency between male persons “ in 
public or private.’’ Mr. Donnelly said a recorder had dubbed 
this clause ‘‘ the blackmailer’s charter.’’ The Church of England 
Moral Welfare Society had pointed out that while a married 
woman could commit the sin of fornication with legal impunity, 
a corresponding act between married men was frequently punished 
by long terms of imprisonment and could meet with life 
imprisonment. Mr. Donnelly said he also wanted to warn the 
Under-Secretary for Home Affairs, and through him the various 
police forces, that some members were watching police methods 
in this type of matter and would not hesitate to expose any case 
where they thought such methods were improper. 

Sir Ropert Bootusy said there was a great deal of homo- 
Sexuality and the sporadic campaigns of the police did nothing 
towards its eradication. Their methods were often dubious ; 
their witnesses were necessarily themselves tainted and actuated 
by avarice, jealousy, fear or revenge. The heavy penalties 
inflicted increased the morbid sensationalism which surrounded 
the subject. As regards treatment in prison—this was like trying 
to rehabilitate a chronic alcoholic whilst confining him in a 
brewery. 

For the Government, Sir HuGcH Lucas-TootH said that 
unnatural offences, sodomy and bestiality, had increased from 
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134 in 1938 to 670 in 1952, attempts to commit unnatural offences 
from 822 to 3,087 and gross indecency from 320 to 1,682. 
Proceedings in the Metropolis alone were taken in 1952 for 
373 cases of importuning male persons. The matter clearly called 
for careful consideration. The Prison Commissioners proposed 
to build a special establishment for mentally abnormal prisoners, 
including sexual and homosexual cases. A committee would be 
appointed shortly to consider homosexuality, prostitution and 
solicitation generally. He hoped it would make a valuable 
contribution to the problem of how the criminal law should deal 
with these matters. 28th April. 


On the second reading of the Supreme Court Officers (Pensions) 
Bill, the ATTORNEY-GENERAL said the Bill would enable Official 
Referees to earn their maximum pension after fifteen years 
instead of twenty-five as at present. Clause 2 provided pensions 
for judges’ clerks and secretaries. The matter had been 
thoroughly discussed with the interested parties and it had been 
agreed that the judges should surrender the right to nominate 
their own clerks to accompany them when they went on the 
bench, and that in future the Lord Chancellor would nominate 
judges’ clerks from among the ranks of the barristers’ clerks, 
who would then become civil servants and officers of the Supreme 
Court. In exceptional cases, however, the Lord Chancellor 
would appoint from outside the barristers’ clerks and would set 
up a selection board for the purpose. If, when a barrister went 
on the bench, there was no vacancy for a judge’s clerk, the clerk 
could apply next time a vacancy arose. 

Sir FRANK SOSKICE expressed surprise that the Masters of the 
Supreme Court were not to be afforded the same pension rights 
as Official Referees—both had to serve ten years at the Bar before 
appointment. Furthermore, he could not see why a judge should 
not continue to take his own clerk with him when he went on the 
bench. A great deal of the smooth working of the High Court 
depended on the intimate relationship of many years’ standing 
between a judge and his clerk. Mr. SCHOLEFIELD ALLEN said 
that clearly the Treasury were to blame. They would sacrifice 
this valuable tradition to save a few hundred pounds a year. 
Mr. HyLTon-FostTeEr regretted the failure to improve the pension 
position of Masters. It was not an attractive proposition 
to say, as we did at present, ‘‘ I will appoint you probably after 
the age of fifty. You will be compulsorily retired long before 
you get to seventy-five, and yet you have to work twenty-five 
years to get your full pension.” 

Mr. A. J. IRVINE regretted that the Bill would mean that there 
would now be full-time civil servants acting as secretaries to the 
Lord Chief Justice, the Master of the Rolls and the President of 
the Divorce Division. He recalled that hitherto practising 
barristers had filled these posts on a part-time basis. He 
deplored a further encroachment of the Ciyjl Service into the 
judicial sphere. 

Mr. GRAEME FINLAy said that when the Masters took on the 
additional duties foreshadowed by the Evershed Report they 
would feel very sick and weakly on looking at this Bill. If there 
was to be a more “‘ robust’ summons for directions he hoped 
the Masters would be given the necessary financial encouragement. 

Sir L. UNGoEp-THomas said that it was not good enough if 
the clerks from whom the judges’ clerks would be appointed 
were to be young clerks without long experience. Only senior 
clerks could have the confidence of the barristers’ clerks at large 
and of the judges. He asked for some arrangement by which 
the pension rights could be made subsidiary to the essential 
feature of preserving the personal nexus. 

The ATTORNEY-GENERAL said that the Government would 
consider whether it was at all possible at the committee stage of 
the Bill to deal with the actual working of the system so as to 
preserve the desirable features of the present system, but he could 
not say that they would adopt a combination of two inconsistent 
things: appointment by individuals not subject to Parliament on 
the one hand, and on the other the application to those 
appointed of a Government pension scheme. (29th April. 


STATUTORY INSTRUMENTS 


Airdrie, Coatbridge and District Water Board Order, 1954. 
(S.I. 1954 No. 505 (S.54).) 5d. 

Bolton and District Joint Sewerage Order, 1954. 
No. 519.) 11d. 

Butter Order, 1954. 

Cheese Order, 1954. 


(S.I. 1954 


(S.I. 1954 No. 517.) 5d. 
(S.I. 1954 No. 518.) 
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Clyde River Purification Board (Area and Establishment) 
Order, 1954. (S.I. 1954 No. 516 (S.56).) 6d. 

Hill Cattle Subsidy Payment (England and Wales) Order, 1954. 
(S.I. 1954 No. 523.) 

Hill Cattle Subsidy Payment (Northern Ireland) Order, 1954. 
(S.I. 1954 No. 524.) 


Importation of Plants (Amendment) Order, 1954. (S.I. 1954 
No. 513.) 
Importation of Raw Cherries (Scotland) Order, 1954. (S.I. 1954 


No. 504 (S.53).) 5d. 

Representation of the People Regulations, 1954. (S.I. 1954 
No. 498.) 

Representation of the People (Northern Ireland) Regulations, 
1954. (S.I. 1954 No. 499.) 

Representation of the People (Scotland) Regulations, 1954. 
(S.I. 1954 No. 515 (S.55).) 

Retail Food Trades Wages Council (England and Wales) Wages 
Regulation (Amendment) Order, 1954. (S.I. 1954 No. 514.) 6d. 

Retention of Cable and Pipe under Highway (County of 
Southampton) (No. 1) Order, 1954. (S.I. 1954 No. 501.) 

Retention of Cables, Mains and Pipes under Highway (Cumber- 
land) (No. 2) Order, 1954. (S.I. 1954 No. 495.) 


POINTS IN 


Road Traffic—AcciIDENT—WRIT—NOTICE TO INSURERS 


Q. A writ has recently been issued claiming damages for 
injuries sustained in a road accident, but the writ is not to be 
served pending negotiations. More than seven days have elapsed 
since the date of issue of the writ without notice being given to 
the insurance company that such writ had been issued. Shortly 
after the accident we wrote to the defendant informing him of the 
circumstances and that it was the plaintiff's intention to make a 
claim against him for damages arising out of the accident. This 
letter requested the defendant to refer the same to his insurance 
company. The defendant did as requested, and replies have been 
received from the insurance company, in the first instance 
denying liability pending their investigations, and secondly 
requesting facilities for medical examination and examination 
of the damaged vehicle. At a later date we had a personal 
interview with the insurance company’s representative, at which 
it was decided that the matter should be left in abeyance until 
the result of police court proceedings against the defendant was 
determined. In these circumstances, can it be contended by the 
insurance company that the plaintiff has not complied with the 
conditions of s. 10 (2) (a) of the Road Traffic Act, 1934, for the 
purpose of enforcing any judgment subsequently obtained against 
the insurer? If the conditions of this section have not been 
satisfied by the plaintiff, would it be possible for the writ now 
issued but unserved to be withdrawn and a subsequent writ 
issued, immediately after which specific notice could be given to 
the insurer ? 

A. From the wording of the enquiry it does not appear that 
“notice of the bringing of the proceedings’ was given to the 
insurers either in the letter to the defendant or in the subsequent 
correspondence and interview with the insurance representative. 
Though s. 10 (2) of the 1934 Act was referred to in the recent 
Privy Council case of Ceylon Motor Insurance Association, Ltd. 
v. Thambugala (1953) 3 W.L.R. 486; 97 Sov. J. 555, in terms 
which suggest that it will not be construed as requiring too 
formal a notice, we think that any notice must clearly refer to 
proceedings, and one can deduce from Herbert v. Railway 
Passengers Assurance [1938] 1 All E.R. 650 that an express 
notice of an action, not merely of a claim, is necessary. If the 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘“‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Southport and District Water Order, 1954. (S.I. 1954 No. 534.) 

Stopping up of Highways (Berkshire) (No. 1) Order, 1954. 
(S.I. 1954 No. 491.) 

Stopping up of Highways (Derbyshire) (No. 5) Order, 1954. 
(S.I. 1954 No. 506.) 

Stopping up of Highways (Dorsetshire) (No. 2) Order, 1954. 
(S.I. 1954 No. 507.) 

Stopping up of Highways (Hertfordshire) (No. 1) Order, 1954. 
(S.I. 1954 No. 502.) 

Stopping up of Highways (Kent) (No. 3) Order, 1954. (S.I. 1954 
No. 503.) 

Stopping up of Highways (London) (No. 15) Order, 1954. 
(S.I. 1954 No. 490.) 

Stopping up of Highways (Stockport) (No. 1) Order, 1954. 
(S.I. 1954 No. 508.) 

Tynemouth Water Order, 1954. (S.I. 1954 No. 510.) 


[Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d. post free.] 


PRACTICE 


plaintiff has not served his writ, he need not proceed with it, but 
can issue another in the same terms and give specific notice as 
suggested, assuming that no statutory time limitation has 
expired in the meantime. 


Estate Duty—CHARGE ON PROPERTY—UNREGISTERED—POSITION 
OF PURCHASER—PERSONAL LIABILITY 

Q. One of the deeds forming part of the title to a property 
is a deed of gift made by a father in favour of his two sons. 
The father died two and a half years after executing the deeds, 
without leaving a will. No grant of administration has ever 
been obtained to his estate. At the time of his death in 1943, 
however, the value of the property comprised in the deed of 
gift was such as to render his estate liable to duty. (i) Assuming 
a clear Land Registry search is obtained against the father and 
two sons, will a purchaser obtain the property free from any 
charge for estate duty which may have become attached thereto 
even though the Commissioners of Inland Revenue may be 
unaware of the circumstances giving rise to such a charge ? 
(ii) Would it be possible to agree the amount of estate duty 
payable with the Commissioners without having to take out a 
grant of administration ? 

A. (i) The Finance Act, 1894, s. 9 (1), imposes a charge for 
estate duty which is registrable under the Land Charges Act, 
1925, s. 10 (1), claSs D (i), and if it is not registered then a 
purchaser for value takes the land free from it whether or not he 
had actual notice of the fact that there ought to be a charge 
registered. This follows from the Land Charges Act, 1925, 
s. 13 (2), and the Law of Property Act, 1925, s. 17, and from the 
definition of ‘‘ notice ’’ in the Law of Property Act, 1925, s. 199. 
The answer, therefore, is ‘‘ Yes.’”’ But whilst the Crown for 
convenience usually relies upon the charge imposed by s. 9 (1), 
it should not be forgotten that s. 8 (4) of the 1894 Act imposes a 
personal liability upon (inter alia) ‘‘ every person in whom the 
same is vested in possession by alienation or other derivative 
title.’’ By s. 8 (18) there is exempted from this liability “‘ a bona 
fide purchaser for valuable consideration without notice.’””’ Now 
this personal liability is not a registrable charge, so that “‘ notice ”’ 
is not restrictively defined by the Law of Property Act, 
s. 199 (1) (i). The deed of gift is part of the title, so that the 
purchaser must know of that; if, then, the death of the donor 
within five years is ‘‘ within his own knowledge ”’ (see s. 199 (1) 
(ii) (a)) he is not a purchaser without notice and so will incur a 
liability, although no doubt the Crown would seek to recover, if it 
could, from the original donees before attacking a purchaser. 
(ii) One could try. The person liable to account for duty on 
a gift inter vivos is the donee and not the personal representative : 
prima facie, at least, it would seem that if he offered to account 
there is no power in the Crown to make him take out a grant of 
administration which he does not want. One supposes that, 
in so far as the donor left any free estate, the sons have dealt 
with it as executors de son fort. As such they can be made 


liable to account for the duty on it, but it is difficult to see that 
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they can be made to take out a grant of administration. Unless 
the purchaser is prepared to take the risk—and observe that 
after the expiration of twelve years from the death he is freed 
from all liability, whether he had notice or no (s. 8 (2) of the 
1894 Act, incorporating s. 12 of the Customs and Inland Revenue 
Act, 1889)—the Commissioners will have to be approached, 
and no harm can be done by suggesting that duty should be 
settled without a grant. 


Innkeeper’s Holiday 


QO. X is the owner of an hotel, which is assumed to be an 
‘inn,’ and X a ‘common innkeeper.’’ X has for the past four 
years kept the hotel open during Christmas and Boxing Days, 
but had no one for accommodation during these days, and 
consequently suttered financial loss. X wishes to close the hotel 
during Christmas and Boxing Days this year, leaving the bars 
open, where food would be available during licensed hours. The 
reasons are (1) to save financial loss, and (2) to give the staff two 
days’ holiday and for X also to have a rest. A notice could be 
placed on the doors advising travellers where other accommoda- 
tion and refreshment would be available. In your opinion 
would X be liable to any traveller who wanted lodging or food 
and could not obtain it at this particular hotel ? 


A, We think that XY would in the circumstances be liable in 
nominal damages to any traveller who was turned away by X’s 
notice of closure for two days. The reason for closing is hardly 
a ‘‘ reasonable excuse,’’ because it is inconsistent with the public 
nature of an innkeeper’s obligations that he should choose when 
to open his doors. If there are travellers he must accommodate 
them. If there are not, then he can have his rest. The existence 
of other hotels in the neighbourhood is no defence (Constantine 
v. Imperial Hotels, Ltd. {1944} IX.B. 693), but would probably 
result in there being no special damage. 


Rent Restriction—LrAsE At PREMIUM PAYABLE BY 
INSTALMENTS—RENT LESS THAN TWO-THIRDS RATEABLE VALUE 

Q. A client of ours wishes to become the tenant of a dwelling- 
house, the rateable value of which brings it within the Rent 
Acts, by paying a premium of £400, payable at the rate of £100 
down, and monthly payments of £5 17s., plus a ground rent of 
£10 per annum, under a lease for seven years. The total payments 
appear to amount to all or most of the rent payable for the entire 
period of the fixed term. As we see it, the payment of the 
premium must mean that the tenancy is granted at a rent less 
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than two-thirds of the rateable value, and so is outside the Acts 
in which case the premium can, of course, be paid. However, 
it might be held that the payment of the premium was, in fact, 
part of the rent, even though it had been paid in advance. Our 
client wishes us to act for him and to advise him as to the legality 
of the transaction and as to the terms of the lease, but we hesitate 
to do so, since at first blush it would seem that the landlord 
is scheming to evade the Rent Acts. On reflection, however, 
we have come to the conclusion that he can hardly be accused 
of doing this because he is not taking a premium in addition to 
the current market rent, although he may be attempting to avoid 
the incidence of income tax, which is an entirely different matter. 
If our views are correct it seems that it would be possible for a 
landlord to let his premises for one year or for a hundred years 
on a similar basis without committing any offence. Supposing 
a man has a house, the controlled rent of which is 475 per annum, 
could he not charge a rent of £5 and a premium of £70, stipulating 
the payment down in respect of the premium of £18 and the 
balance by weekly instalments of £1 ? 

A. In our opinion there would be no contravention of the 
restrictions on requiring the payment of premiums. Support 
is to be found for this view in Regor Estates, Lid. v. Wright {1951 
1 K.B. 689 (C.A.); it must, however, be borne in mind that in 
that case the grant was made before the Landlord and ‘Tenant 
(Rent Control) Act, 1949, came into force, so that the question 
in issue was whether the instalments were not in substance 
irrecoverable additions to the rent, and also that they were not 
spread over the whole of the term granted. The same decision 
authorises the proposition that such an agreement creates a 
personal obligation which does not run with the land, and it 
occurs to us that what risk there may be of the proposed tran 
saction being impugned would be diminished if the tenant, who 
is given credit for the £300 left outstanding, were to execute 
promissory notes for the instalments of the balance. As regards 
evasion, Maclay v. Dixon [1944] 1 All E.R. 22 (C.A.) applied to 
Rent Act transactions the principle that it is perfectly legitimate 
for two people so to arrange matters that a statute does not 
affect the arrangement made. On the last question, in so far 
as it is not answered by the above, we would observe that it is 
important that the grant should be one for a fixed period. ‘The 
reference to ‘“‘ the balance ’’ appears to contemplate such a grant ; 
but an ordinary weekly tenancy providing for a “‘ premium ”’ 
payable by “ instalments ”’ as long as the tenancy lasted would 


:fall foul of the restrictions (see City Permanent Building Society 


v. Miller {1952} 2 Ch. 840 (C.A.)). 
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NOTES AND NEWS 


Honours and Appointments 

The Queen has been pleased to give directions for the appoint- 
ment of Mr. Kr1rH LyNpDELL Gorpon, Magistrate, Trinidad, to 
be a Puisne Judge of the Supreme Court of the Windward and 
Leeward Islands. 

Mr. Epwarp Davin VAUGHAN JONES, solicitor, of Llanidloes, 
and a member of the Llanidloes Council since 1945, has been 
elected mayor of the town for the ensuing year. 

Mr. Harry ODELL, assistant clerk to the Eastbourne magis- 
trates for thirty years, took over as clerk on 27th April in 
succession to Mr. Harold William Glenister, solicitor, of 
Eastbourne, who has himself been clerk for thirty years, and who 
has now retired. Mr. Glenister is remaining in practice. 

Mr. JOHN Puitip CARRINGTON PALMER, M.C., solicitor, of 
Henley-on-Thames, has been appointed part-time clerk to the 
Justices of the Henley Petty Sessional Division. 


Personal Note 


Mr. Harry Hill, assistant clerk to the Basingstoke, Hants, 
magistrates for forty-six years, has retired. 


Miscellaneous 


At the Intermediate Examination of The Law Society, held on 
18th and 19th March, 1954, of the five candidates who gave 
notice for the whole examination, none passed either part. 
Of the 300 candidates who gave notice for the Law portion only, 


187 passed, of whom the following were placed in the First Class : 
P. Rk. Bateman, C. J. Berry, K. B. Betts, @. I. Bullogh, M. V. 
Carey, D. Cohen, P. A. Fugeman, I*. J. Hanson, J. O. 
Holroyd-Doveton, M. T. Hughes, W. H. Jenkins, J. W. I<night, 
J. C. M. Starling, M. J. Stock, J. P. E. Welby and FE. L. Wicks. 
Of the 522 candidates who gave notice for the Trust Accounts and 
Bookkeeping portion only, 299 passed. ’ 


A special university lecture in laws on “ The Constructive 
Trust ” will be given by Professor A. W. Scott, A.B., LL.D., 
Professor of Law at Harvard University, at 5 p.m. on Monday, 
17th May, 1954, at King’s College, Strand, W.C.2. The chair 
will be taken by The Right Honourable Lord Justice Morris, 
C.B.E., M.C., LL.D., D.L. The lecture is addressed to students 
of London University and to others interested in the subject. 
Admission is free and without a ticket. 


THE SOLICITORS ACTS, 1932 TO 1941 
Lewin Davip JeEFFERIES, of Dar-es-Salaam, Tanganyika, 
solicitor, having, in accordance with the provisions of the Solicitors 
Acts, 1932 to 1941, made application to the Disciplinary Com 
mittee constituted under the Act that his name might be removed 
from the Roll of Solicitors at his own instance on the ground that 
he desires in due course to be called to the Bar, an order was, 
on 8th April, 1954, made by the committee that the application 
of the said Lewin David Jefferies be acceded to and that his name 
be removed accordingly from the Koll of Solicitors of the Supreme 
Court, 
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On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon CHARLES WALTER STURTON, Of 
District Chambers, Cumbergate, Peterborough, Northampton- 
shire, a penalty of one hundred and fifty pounds (£150), to be 
forfeit to Her Majesty, and that he do pay to the complainant 
his costs of and incidental to the application and inquiry. 

On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon WILLIAM Davip Picton, of Bellevue 
Chambers, lenby, Pembrokeshire, a penalty of fifty pounds (450), 
to be forfeit to Her Majesty and that he do pay to the complainant 
his costs of and incidental to the application and inquiry. 

On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that ALAN Nayior Knopes, of No. 2 Basinghall Square, Lower 
Basinghall Street, Leeds, 1, be suspended from practice as a 
solicitor for a period of eighteen months from 9th April, 1954, 
and that he do pay to the applicant his costs of and incidental to 
the application and inquiry. 

On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that OLiverR PAauL LApyMan, of “ Farthings,’’ Graysands Road, 
Hale, Cheshire, be suspended from practice as a solicitor for a 
period of six months from 9th April, 1954, and that he do pay to 
the applicant his costs of and incidental to the application and 
inquiry. 

On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon OLIVER WILEs, of No. 57 High Street, 
Holbeach, Lincolnshire, a penalty of one hundred pounds (£100), 
to be forfeit to Her Majesty, and that he do pay to the com- 
plainant his costs of and incidental to the application and 
inquiry. 

On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that Wartter Lawrence |WKitcHEN, of Monson Chambers, 
Corporation Street, Lincoln, be suspended from practice as a 
solicitor for a period of one year from Ist May, 1954, and that he 
do pay to the applicant his costs of and incidental to the applica- 
tion and inquiry. 

On 9th April, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon Grorrrey MERVYN Gas, of No. 20 
Dumfries Place, Cardiff, a penalty of one hundred pounds (4100), 
to be forfeit to [ler Majesty, and that he do pay to the complainant 
his costs of and incidental to the application and inquiry. 


An inquiry will be held at the Shire Hall, Taunton, at 10.30 a.m. 
on Tuesday, 22nd June, 1954, into objections which have been 
made to the Iexmoor National Park (Designation) Order. 


OBITUARY 
Me. BF. BROWNE 


Mr. Bertie Frederick Browne, solicitor, of Maytair, dicd recently, 
He served on the Cookham, Berks, Parish Council fo1 
cleven years until 1945, and he was a trustee of the Cookham 
parochial charities from 1936 to 1946. A prominent treemason, 
he had been Deputy Provincial Grand Master of Berkshire since 
1951. He was admitted in 1900. 


aged 77. 


Mr. W. B. D. 

Mr. William Beckworth Downs 
Bradtord, died on 28th April, aged 63. 
vice-consul of France in Bradford. He was admitted in 


SHACKLE TON 
Shackleton, solicitor, of 


At one time he was the 
1913. 


SOCIETIES 


The annual dinner of the Dorser Law Socirry was held at 
The Gloucester Hotel, Weymouth, on 5th March. Members and 
their guests numbered seventy-three, and the president, Mr. W. A. 
Ffooks, O.B.E., was in the chair. Guests included His Honouwt 
Judge A. H. Armstrong, and Mr. W. C. Norton, of the Council 
of The Law Society. 
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rhe sixty-sixth annual general meeting of the MONMOUTHSHIRE 
INCORPORATED LAw Society was held at the Law Library, Law 
Courts, Newport, on 23rd April, when the annual report of the 
council was presented. Mr. R. Collis Bishop was elected president 
for the ensuing year, and the following were also elected: Mr. 
kk. M. Harmston and Mr. Vernon Lawrence, vice-presidents ; Mr. 
J. IXKenneth Wood, honorary treasurer ; Mr. J. B. Rogers, honorary 
librarian, and Mr. W. Pitt Lewis, honorary secretary. The 
following were elected members of the council: Messrs. 
G. L. B. Francis, G. Roy Jenkins, Norman C. Moses, A. H. Pratt, 
J]. B. Rogers, Kk. J. Rowlands, D. P. Tomlin, B. J. Y. Williams, 
Joshua Dawson and Glyn Evans. 


The next quarterly meeting of the LAWYERS CHRISTIAN 
Fieccowsuip will be held at The Law Society's Hall, Bell Yard, 
W.C.2, on Tuesday, 11th May, at 6 p.m. ‘Tea will be available 
from 5.30 p.m. The meeting, to which all lawyers, law students 
and visitors are warmly welcomed, will be addressed by 
Mr. George Goyder (member of the Church Assembly) on the 


subject of ‘‘ The Church and the State.”’ 


At the annual general meeting of the LivERPOOL LAW CLEKKs’ 
Society, held at the Law Library on 27th February, the chairman 
another successful year. The president of the 
Incorporated Law Society of Liverpool, Mr. T. W. Harley, 
M.B.Ie., M.C., was elected president for the ensuing year, and 
Mr. PD. R. Middleton, who was the organising secretary of the 
Society fifty-one years ago, was re-elected vice-president. 


reported on 


PRACTICE NOTE 
The following Practice Note is published by direction of 
Vaisey, J.: 
THE INHERITANCE 


APPLICANTS WITH 


PROVISION) ACT, 1935 


INTERESTS 


(FAMILY 
ADVERSE 

Where two or more persons are joined as plaintiffs in an 
application under the above-mentioned Act it will generally be 
the case that their respective interests are, or may be, in 
conflict, and difficulties will then arise as to the presentation ot 
their claims, since two or more plaintiffs cannot be separately 
represented by counsel at the hearing. 

he Act requires that the application shall be “ by or on 
behalf of ’’ the dependant and it is therefore not possible for one 
claimant to initiate the proceedings, making the other claimant 
a defendant. 

In a recent case, in which a widow and her infant daughter 
were joint plaintiffs and this difficulty arose, an order was made 
(upon summons by the plaintiffs in the proceedings) in the 
following form :— 

AND If APPEARING that the interests of the Infant 

Plaintiff are or may be adverse to those of the Plaintift 
that it is desirable that the Infant Plaintiff should be 

enabled to be separateiy represented for the purpose of 

prosecuting her claim in this action under the above- 
mentioned Act 

IT IS ORDERED that the Infant Plaintift 
out as a Plaintiff and added as a Defendant. 

The recital was inserted to make it plain that the infant, 
having complied with s. 1 (1) of the Act by originally joining in 
the application as a plaintiff, remains a claimant although 
transferred to the other side of the record. 
3rd May, 1954. 


and 


be struck 
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